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TOTAL DISABILITY 
By Fred. S. Knight 

Should total and permanent disability be considered as a disqualifica- 
tion for the holding of political office? Apparently it is not so considered 
in the case of the office of sheriff in South Carolina. In Dukes v. Jeffer- 
son Standard Life Insurance Co., 174 South Eastern 463; 83 Insurance 
Law Journal 1008, the Supreme Court of South Carolina rendered 
a decision that the insured’s election as sheriff, subsequent to his becom- 
ing disabled to follow his occupation of farming did not negative his claim 
of disability or estop him to claim disability benefits. 

Qn June 15, 1919 defendant, Jefferson Standard Life Insurance 
Co., issued a policy on the life of one Robert Dukes. The policy provided 
for the payment of disability benefits if the insured should furmish to the 
company due proof that for more than 60 days prior to the furnishing 
of such proof, he was wholly and continuously disabled by bodily injuries 
or disease other than mental, and presumably would be permanently, con- 
tinuously and wholly prevented thereby from pursuing any occupation 
whatsoever for remuneration or profit. On September 23, 1929, the 
insured suffered a stroke of apoplexy and after proof of disability had 
been furnished, the company began making disability payments. The 
insured was a farmer and had occupied and operated his farm for some 
thirty-three years. He had also been sheriff of Orangeburg County for 
some fourteen or fifteen years. He was reelected sheriff in June, 1932 
and duly qualified for an additional term of four years in January, 1933. 
Payment of disability benefits was discontinued by the insurer in June, 
1932 under the contention that at that time plaintiff had recovered from 
his disability. On the trial of the suit on the policy plaintiff testified that 
he was so disabled as to be unable to operate his farm without the assist- 
ance of his wife and that the office of sheriff had to be managed by the 
leputies and that his wife and daughter rendered what assistance they 
could in the management of the office. 

On appeal from the judgment of the trial court in favor of the plain- 
tilt the Supreme Court of South Carolina stated that it was not con- 
cerned with the action of the people of Orangeburg County in electing 
as sheriff a man who was not physically able to discharge the duties of 
that office. The court further stated that the evidence warranted the 





finding that the insured was so disabled as to be unable to carry on his 
occupation as farmer or the duties of the office as sheriff. The court 
pointed out that the insured’s reelection was “evidently due to his popu- 
larity and the very high esteem in which he was held by the people of 


that county.” Is personal popularity the sole qualification for public 
office ? 


BURIAL BENEFIT 


The Court of Appeal of Louisiana recently held, in Clay v. District 

Grand Lodge No. 21, Grand United Order of Odd Fellows of Louisiana, 
154 Southern 654; 83 Insurance Law Journal 956, that although the cir- 
cumstances warranted the conclusion that the insured, who had disap- 
peared approximately eighteen months prior to the bringing of the suit, 
was dead, there could be no recovery of a funeral benefit because the 
insured had never been found. 
The defendant fraternal society issued a policy to one John Robinson. 
"he rules and regulations of the burial department provided that such 
department, upon the death of an insured member, should pay to the 
subordinate lodge the sum of $65 to defray the burial expenses. Under 
the rules and regulations such amount was paid by the subordinate lodge 
to the person or persons who incurred the burial expenses. It might be 
paid to the undertaker, who officiated, or to the member of the family 
of the deceased who incurred the charges. On April 25, 1932 the insured, 
left his home about the noon hour. When last seen he was standing on 
the far line of the levee near his plantation which led into the swamp. Dur- 
ing the evening of April 25 there was a heavy rainfall and high wind 
and the temperature became very cold. Upon the insured failing to 
return home that evening a search was made which however was unsuc- 
cessful although continued for over eight days. Approximately eighteen 
months after the insured’s disappearance suit was brought to recover 
on the certificate. On the trial there was evidence that the insured was 
feeble in body and in mind and was subject to recurrent heart attacks and 
epileptic fits. There was also evidence that the insured was in the habit 
of wandering away from home in the direction of the levee and swamp 
and that on one occasion he became lost in the swamp and was not located 
until three days thereafter. 

In affirming the judgment of the trial court in favor of the plaintiff 
for the face amount of the certificate but denying recovery of the burial 
benefit, the Court of Appeal of Louisiana held that absence, without being 
heard of, though not of sufficient duration to create a legal presumption 
of death may be one of the supporting circumstances which taken together 
would satisfy the mind and conscience of the judge or jury that the 
party was dead. The court however held that as the body of the insured 
had never been found, and the plaintiff nor any one else had incurred 
any burial expenses no claim could be legally maintained for the burial 
benefit. 





Goldman v. New York Life Ins. Co. 


GOLDMAN v. NEW YORK LIFE INS. CO. No. 5164. 
Circuit Court of Appeals, Third Circuit. March 21, 1934 
70 Federal Reporter (2d) 513. 
INSU RANCE. 


False statements in deceased’s application for life insurance that he had not 
consulted physician within past five years and had never had disease of kidneys 
held fraud on insurer, requiring cancellation of policy on refund of premiums. 

(For other cases, sec Insurance, Dec. Dig. §§ 291[4], 292.) 


Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvania; F. P. Schoonmaker, Judge. 

Suit by the New York Life Insurance Company against Dora A. Goldman. 
Decree for plaintiff, and iefendant appeals. 

Affirmed. 

Louis Rosenberg, of Pittburgh,, Pa., for appellant. 

Louis H. Cooke, of New York City, and William H. Eckert and Smith, 
Buchanan, Scott & Gordon, all of Pittsburgh, Pa., for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. 


This is an appeal from a decree canceling a policy of life insurance upon 
the refund of premiums on the life of Jacob G. Goldman, deceased, on the 
ground of false and fraudulent answers made by him to questions 8c, 10, and 11 
in part II of his application for insurance. These questions and answers are as 
tollows : 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of 

The Stomach or Intestines, Liver, Kidneys or Bladder? 

“No. E ‘ 

“10. Have you ever consulted a physician or practitioner for any ailment 
r disease not included in your above answers? 

= 

What physicians or practitioners, if any, not named above, have you 
wieial or been examined or treated by within the past five years? 

“None.” 

He further said in his application: “On behalf of myself and of every person 
who shall have or claim any interest in any insurance made hereunder, I declare 
that I have carefully read each and all of the above answers, that they are each 
written as made by me, and that each of them is full, complete and true, and 
‘gree that the Company believing them to be true shall rely and act upon them.” 

The application was signed or dated January 31, 1931. 

The testimony is undisputed that Mr. Goldman consulted his physician, 
Dr. B. Z. Cashman, a member of the faculty of the Medical School of the 
University of Pittsburgh, in March of 1926. He was then wearing a pad for a 
prolapsed kidney. He had also consulted Dr. K. I. Sanes for the same thing 
about fourteen years before, and he advised him to wear the pad, which he had 
apparently worn ever since. 

He went back to see Dr. Cashman in October of 1930 wearing a pad for 
the same trouble and complaining of a slight dragging in his right side and 
wanted to know if he should continue to wear the pad. In addition, his stomach, 
intestines, and liver were displaced downward. 

In his answer to question No. 10, he said that he had never consulted a 
physician for any ailment or disease not included in his previous answers, and 
in his answer to question No. 11 he said that he had not consulted, or been 
treated by, any physician within the past five years. 

Goldman died on October 22, 1932, from an operation for cancer of the large 
intestine. The hospital record shows that he had a “tumor” on the kidney and 
also on the intestine. 

It cannot be that Mr. Goldman did not remember his visits to Dr. Cashman 
when he said he had never consulted a physician for, or suffered from, any 
ailment or disease of the kidney, for at that very moment he was wearing a pad 
for an ailment of the kidney pursuant to advice of Dr. Cashman, whom he had 
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consulted in 1926 and 1930, and his failure to disclose these consultations was a 
fraud on the insurance company as found by the trial judge. Raives v. Raives 
et al. ee C. A.) 54 F.(2d) 267; 2Etna Life Insurance Co. v. Moore, Administrator, 
231 U.S. 543, 34 S.Ct. 186,58 % Ed. 356; Mutual Life Insurance Company 
Hilton- ee Executors, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. 

The decree is affirmed. 


CLAYWELI. et al. v. INTER-SOUTHERN LIFE INS. CO. 
OF LOUISVILLE, KY. No. 9771. 
Circuit Court of Appeals, Eighth Circuit. April 6, 1934 
70 Federal Reporter (2d) 569. 
eI NSURANCE. 

In action on life policy, plaintiffs had burden to introduce such proof of death 
after insured’s disappearance but while policy was in force as to’ warrant submis- 
sion of issue to jury (Crawford & Moses’ Dig. Ark. § 4111). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

In action on life policy, undisputed evidence leaving uncertainty as to whether 
insured’s disappearance was voluntary /eld insufficient to take to jury question 
whether he died within 10% months after disappearance when policy lapsed (Cra 
ford & Moses’ Dig. Ark. § 4111). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

Where evidence shows exposure of missing person to specific, impending, or 
immediate peril which might reasonably destroy life and he is not heard of there- 
after and there is no plausible reason for voluntary disappearance, issue is fo1 
jury whether death was caused by such peril (Cr awford & Moses’ Dig. Ark. § 
4111). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

\ppeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by A. J. Claywell, Jr., administrator of the estate of Theodore F. Clay- 
well, and others against the Inter-Southern Life Insurance Company of Louisville, 
Ky. From an adverse judgment, plaintiffs appeal. 

A firmed. 

J. B. Daggett, C. FE. Daggett, and Daggett & Daggett, all of Marianna, Ark., 
for appellants. 

O. C. Brewer, George K. Cracraft, and Brewer & Cracraft, all of Helena, 
\rk., for appellee. 

Before Stone and Sanborn, Circuit Judges, and Wyman, District Judge. 

Stone, Circuit Judge. 

[1, 2] This is an action by a beneficiary upon two policies of life insurance 
\t the conclusion of the evidence for the plaintiffs, the court directed a verdict for 
the defendant. From the judgment entered thereon, plaintiffs bring this appeal 
The main matter here is the sufficiency of the evidence, to go to the jury, upon th: 
fact issue of whether the insured died within a certain period of time following 
his complete disappearance—which period is well within the five-year statutory 
pre oe of death arising from continued absence. 

The policies were issued December 23, 1920, Premiums were paid up 
point that the policies remained in force until June 25, 1927. The insured disap- 
peared about August 10, 1926, and no information from or of him since. He was 
a resident of Arkansas and was last heard from in Florida. An Arkansas statute 
raises the presumption of death in the case of “any person absenting himself be- 
yond the limits of this State for five years successively * * * unless proof be made 
that he was alive within that time” (Crawford & Moses’ Dig. Ark. § 4111). This 
action was commenced about six months after a period of five years from August 
10, 1926. The necessary contention of appellants is that the insured died during 
the time the policies were in force, that is, between August 10, 1926 (when he was 
last heard from) and June 25, 1927 (when the policies lapsed). The burden lay 
upon appellants to introduce such proof of death hetween the above dates as would 
warrant submission of that issue to the jury. While an issue of limitations is 
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stressed by both parties, we need give it no consideration since it is of no im- 
portance unless we conclude appellants have carried the above burden as to the 
main issue and this, we think, they have not done. 

|3-5] The main issue here is not the fact of death but the time of death. The 
statutory presumption is of the fact of death at some time within the five-year 
period of unexplained absence, it has no reference to the date or time of death 
within the five years. Metropolitan Life Ins. Co. v. Fry, 184 Ark. 23, 41 S.W.(2d) 
760. \Vhen a party desires to establish the approximate date of death within the 
statutory period, he assumes the usual and necessary burden of presenting evi- 
lence of a material fact—that fact being the time of death. In “disappearance” 
cases, it is obvious that there can be no direct evidence of death—otherwise, it 
would not be a “disappearance” case. The proof must be circumstantial in char- 
acter. The main, if not the entire, strength of circumstantial evidence is that the 
“circumstances” shown point to but one logically probable conclusion. Obviously, 
the circumstances will vary with each case and it is clearly unsafe to generalize 
such into rules of judicial action. Courts have wisely refrained from doing so 
heyond a very limited extent in these recurring disappearance cases where the is- 

»is time of death. We think these rules may be stated as two. The first and 
generally accepted one is that where the evidence shows exposure of the missing 
person to some specific, impending, or immediate peril or danger which might 
reasonably destroy life and he is not heard of thereafter and there is no evidence 

i plausible reason for a voluntary disappearance, the issue is for a jury as to 

hether death was caused by such peril or danger. This is as far as the Supreme 
Court [Fidelity Mutual Life Ass’n v. Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. 
Ed. 922; Davie v. Briggs, 97 U. S. 628, 24 1. Ed. 1086] or this court [Browne v. 
N.Y. Life Ins. Co., 57 F.(2d) 62; Folk v. United States, 233 F. 177, 189: North- 
vestern Mut. Life Ins. Co. v. Stevens, 71 F. 258] has yet gone. Appellants make 
no claim to come within the above situation (there being no evidence of any such 
peril or danger), but claim to fall within the rule announced by some courts to the 
effect that evidence of circumstances showing no reason for disappearance or self- 
lestruction and every normal reason to the contrary would authorize submission 
of the issue as to death occurring at or shortly after disappearance. In our view 
of the evidence, it is unnecessary to determine whether this court will announce 
ts adherence to such rule, since we think appellants have not brought themselves 
within it. We think it more useful and practical to adhere to the very good state- 
ment of Judge Gardner, for this court, in the Browne Case, supra, where he said 
(page 64 of 57 F.(2d): “Death might be proven by circumstantial evidence, as 
any other fact, but the party alleging death before the expiration of seven years 

ust prove such facts and circumstances connected with the ahsence of the per- 
son as, When submitted to the test of reason and experience, would warrant a rea- 
sonable conclusion of death within a shorter period.” 

Having in mind the shortly above-stated contention of appellants and the rule 
as stated by Judge Gardner, we examine the sufficiency of the evidence here. All 
of the evidence is from witnesses of appellants. There is no conflict in the testi- 
mony. It reveals a young man of industry and vigor, respected by his community 
When about sixteen years old, he came from Kentucky to Arkansas. Within six 
sears he found employment, near himself in Arkansas, for his father and younger 
brother. Two years later he is deputy sheriff of the county. About two years 
ater he volunteered in the World War, where he saw over-sea service and 
returned a lieutenant. After the War, he became active in Legion and National 
Guard affairs, becoming captain of one of the first companies organized in the 
la Again he became deputy sheriff until appointed circuit clerk and ex 
officio county recorder. In 1922, he was elected to that office without opposition 
and held office until his disappearance in August, 1926. He had announced his 
tention not to run for re-election in the election for 1926. He is described as 

pleasing personality, affable disposition, highly respected and liked. He “en- 
joyed life’, hunting and fishing much. He was about thirty-five years old at the 
time of disappearance. He was a dutiful son. He bought a house at the county 
seat where he brought his father and mother. Later, he bought and moved his 
parents onto a two hundred-acre farm. He was particularly attached and atten- 
tive to his mother and would always inform her if he was delayed in coming 
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home. At the time insured left, there were no irregularities in his office, but a 
balance due him. Then he owned the farm and some personal property, including 
a tractor, several head of live stock, and farming equipment. There was a crop 
on the farm. The farm was mortgaged for $8,000. Also, he owed about $4,400.00" 
to Payne Bros. and the bank had a lien on his personalty. He had two brothers 
and a sister, all married. There was a rumor that he had been named co-respond- 
ent in a divorce suit brought in St. Louis. Also, it was understood he was to be 
married, in the fall of 1926, to a young woman of the county where he lived. He 
had told a deputy in his office that when his term of office ended (apparently, a 
few months after he disappeared), he intended “going off on a trip of business of 
two or three weeks as he had done several times before.” Insured had “one offer 
to go into business for himself after expiration of his term of office. One of the 
biggest planters in Lee County had also offered him a position.” In July, 1926, he 
left in his automobile. Insured talked with his deputy the day he left, saying he 
was “going away on a short trip” but did not state where or the nature of the 
trip. He told another friend that he would be back in time to vote for the 
friend’s father at a primary election, early in August. He told his mother he 
was going on a fishing trip. A week or ten days later she received from him a 
letter mailed from Montgomery, Ala., on August 2d, and written on a letterhead 
of a Montgomery hotel, which was as follows: 
“Sunday 

“Dear Father and Mother— 

“Well you will be very much surprised to get this from away over here I 
am going to be away longer than I thought when I left. I expect that I shall 
vo down in Florida. Can’t say when T will return. You both must not worn 
about me. 1 will take good care of myself. 

“Will write every few days. If I go on to Florida shall try and get me 
all the fishing I want. 

“Father anything in the way of money you need tell Bobbie to let you have 
Will write again in a few days. 

“Heaps of love— 

“Teddy 

This was the last word to her from him. His deputy had two letters and « 
telegram from insured. The first letter was received three or four days aitei 
he left and was mailed in a small town in Alabama. The other was from Jack- 
sonville, Fla. (time not given). Both were of a “personal nature relating t 
affairs of the office.” The telegram was from Jacksonville, Fla., and was sen 
on the Friday before the Tuesday of the primary election, which was the second 
Tuesday in August. The wire read: “Wire me fifty dollars I am leaving here 
Thursday.” The money was sent the day after the primary and received by 
insured the day following that. No further word from or of insured has been 
received. The family corresponded with friends “all over the country” and also 
enlisted the services of the Legion and Veterans’ Bureau in trying to locate 
insured. 

The fatal deficiency in this evidence is that ii leaves an uncertainty as to 
whether the disappearance was voluntary. The character of insured and _ his 
family relations with his mother argue that he would have returned or communi- 
cated with his mother if he could have done so. His involved financial affairs, 
the early termination of his office tenure, the evident uncertainty as to his future 
and his conduct and statements concerning his trip argue the contrary—to which 
may be added the possibility of personal embarrassment from the delicate situa- 
tion of his rumored marriage in the fall and his rumored involvement in the 
divorce suit. Although he talked to three persons concerning his trip, to only 
one, his mother, did he make any statement as to its purpose and to none (though 
one was his mother, the other his deputy, and the third an intimate friend) did he 
vive any hint of where he was going. Both the letter to his mother and the wire 
to his deputy are noncommittal or indefinite as to his plans. The letter reveals 
either that he never intended going fishing (as he told his mother) or that he 
had changed his plans by the time he wrote her for he writes (italics ours): 
“If I go to Florida shall try and get me all the fishing I want.” A few days later 
he is in Jacksonville wiring for money and intending to be there a week—until 
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Thursday—when he is “leaving” there. His promise to return for the primary 
and his remaining in Jacksonville over the primary date, but wiring from there 
before the primary for money to leave there (not to return home), show his 
statement to his friend ahout returning for the primary was false or that he 
changed his mind afterwards. 

Undisputed evidence which, taken as a whole, leaves one uncertain as_ to 
whether insured voluntarily disappeared or not lacks that degree of probability 
required either under the rule contended for by appellants or that above quoted 
from the Browne Case. Stevens v. The White City, 285 U. S. 195, 52 S$. Ct. 
347, 76 L. Ed. 699; Gunning vy. Cooley, 281 U. S. 90, 94, 50 S. Ct. 231, 74 L. Ed. 
720: N. Y. Central R. R. Co. v. Ambrose, 280 U. S. 486, 50 S. Ct. 198, 74 L. Ed. 
562; Patton v. T. & P. Ry. Co., 179 U. S. 658, 663, 21 S. Ct. 275, 45 L. Ed. 361; 
Eggen v. United ‘States, 58 F.(2d) 616 (C. C. A. 8); Ewing v. Goode (C. C.) 

442, 444, Taft, Circuit Judge. The classical case upon which appellants 
Tisdale v. Conn. Mutual Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136) in 
summation of the evidence there submitted to the jury states not only the 
prosperous and happy state of the one disappearing, but also “with no cause 
of discontent with his condition, which would have influenced him to break the 
domestic and social ties with which he was so pleasantly bound to life.” Later 
that opinion states: “The reasons that the evidence above mentioned raises a 
presumption of death are obvious; absence from any other cause, being without 
motive and inconsistent with the very nature of the person, is improbable.” The 
present case is more in the position of the Stevens Case, supra (71 F. 258), where 
Judge Sanborn held a charge based on the Tisdale Case not to be applicable. 

Nor does this evidence satisfy the language of the Browne Case. It is 
uncertain. There is no way in which a determination as to time of death can 
he more than a guess on the part of the jury or any one else. It is somewhat 
analogous to the situation which sometimes arises in criminal cases when all 
the evidence is as favorable to tnnocence as to guilt. 

The judgment is affirmed. 


ol 


ETNA LIFE INS. CO. v. yp AUKMAN. 
NEW ENGLAND MUT. LIFE I INS . €& SAME. Nos. 969, 972 
Circuit Court of Appeals, Tenth Circuit. May 1, 1934. 
70 Federal Reporter (2d) 647. 


2, INSURANCE. 

In action upon life policy to recover double indemnity for death by accidental 
necans, defense of suicide while sane held not maintainable under statute excluding 
proof of suicide as defense whether insured was sane or insane. (C. L. Colo § 
2532). 

(For other cases, see Insurance, Dec. Dig. § 515.) 

INSURANCE. 

In action to recover double indemnity under life policy, interest held properly 

allowed from date of death of insured to date of Sains at legal rate in Colo- 


rado, notwithstanding policy provided for interest at different 


1 rate to run from 
date of 


death to date of settlement, where policy provision referred to rate where 
ttlement is made and not where prolonged litigation ensued after 
refused to settle at home office. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

\ppeal from the District Court of the United States for the 
Colorado; J. Foster Symes, Judge. 

Actions by Mary H. Braukman against the A®tna Life Insurance Company 
and the New England Mutual Life Insurance Company. Judgments for plaintiff, 
and defendants appeal. 

Affirmed 

John P. Akolt and Josiah G. Holland, both of Denver, Colo. (Elmer L. 
Brock, E. R. Campbell, Milton Smith, Jr., W. W. Grant, Jr., Erl H. Ellis, Morri- 
- Shaforth, and Henry W. Toll, all of Denver, Colo., on the brief), for appel- 
ants 

Clarence A. Brandenburg, of Denver, Colo. (Stanley C. Brandenburg, of 
Denver, Colo., on the brief), for appellee. 


company 


District of 
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Before Lewis & Bratton, Circuit Judges, and Kennedy, District Judge. 

KENNEpY, District Judge. 

The above-entitled causes were presented together upon the appeal, for the 
reason that the identical point is present in each case, with one additional point 
in the Aftna case relating to interest. 

The controversy involves life insurance policies carrying indemnity clauses 
providing for the double payment of the amount of the face of the policy in the 
event the insured died through accidental means. The insured here had the same 
type of policy in the two companies, who are appellants, and therefore the facts 
concerning the death are applicable in each case. The causes come before this 
court upon a stipulation and pleadings in the court below, in view of which the 
insurance companies elected to stand upon the pleadings, and the trial court 
rendered judgment in favor of the appellee in each case upon the double indemnity 
clauses. The policies carried provisions providing for the payment of the double 
iidemnity, where death resulted through external and accidental means, if such 
accident was evidenced by visible contusion or wound on the exterior of the body, 
with the additional condition that death did not result from suicide while sane or 
insane. The companies paid the amount admittedly due upon the straight death 
clauses, but refused to pay claims based upon the double indemnity clauses. Suits 
were interposed against the companies setting forth, among other necessary allega- 
tions, that the death of the insured occurred through bodily injuries effected hy 
eunshot wound through accidental means, evidenced by a visible contusion or a 
wound on the exterior of the body. The defendants, answering, admitted all of 
the material allegations, but set up as a defense that the death of the insured 
occurred by committing suicide while sane. Demurrers to the affirmative defenses 
were interposed by plaintiff, sustained by the trial court, and, the defendants 
clecting to stand upon such answers, judgments were entered in favor of the 
plaintiff. The defendants appeal in accordance with the rights reserved by the 
stipulation and exceptions properly taken to the court rulings. 

The litigation arises in consequence of a statute of the state of Colorado, of 
which state the insured was a resident at the time of his death, which occurred at 
Denver on June 1, 1932. This statute was enacted in 1903, and was later changed 
by an amendment inserting the clause pertaining to the first policy year, which is 
not material to the matter here under investigation. The statute reads as follows: 
“From and after the passage of this act, the suicide of a policy holder after the 
first policy year, of any life insurance company doing business in this state, shall 
not be a defense against the payment of a life insurance policy, whether said 
suicide was voluntary or involuntary, and whether said policy holder was sane or 
insane.” Section 2532, Colo. Compiled Laws, 1921. 

[1] In view of the long-standing rule that other courts are bound by a con 
struction placed upon a state statute by the highest court of the state [Etna Life 
ins. Co. v. Wertheimer, 64 F.(2d) 438 (C. C. A. 10)], it would seem pertinent 
to first consider the decisions of the Colorado Supreme Court to ascertain what, 
if anything, has been said in the way of a construction of this statute whicl 
would facilitate the solution of the point presented. The Colorado cases having 
a bearing upon the issue are: Head Camp Woodmen of the World y. Sloss, 49 
Colo. 177, 112 P. 49, 31 L. R. A. (N. S.) 831: Modern Brotherhood of America 
v. Lock, 22 Colo. App. 409, 125 P. 556; Weber v. Woodmen of the World, 60 
Colo. 529, 154 P. 728; Officer v. London Guarantee & Accident Co., 74 Colo. 217, 
220 P. 499; London Guarantee & Accident Co. v. Officer, 78 Colo. 441, 242 P. 989, 
and Massachusetts Protective Ass’n v. Daugherty, 87 Colo. 469, 288 P. 888. 

A fair synopsis of the first three of these decisions is that the above statute 
there under consideration is constitutional and that it applied to all life insurance 
companics contracting to pay death benefits. In the first Officer Case the clause 
relating to sanity or insanity was first considered. It was conceded that the insured 
committed suicide while insane, and the court held that a provision in the policy 
exempting liability of the company when suicide resulted as a result of insanity 
in contravention of the statutory provision was a nullity, but further stated, 
wliether necessary to the conclusion or not, that the taking of one’s life while 
msane is an accident. In the second Officer Case the court again considered a case 
of admitted suicide wile insane, and held that an insurance contract covering an 
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exemption on account of suicide was void. In the Massachusetts Protective Asso- 
ciation Case, which was likewise a case of suicide while insane, the court reiterated 
its former ruling. This case, decided in 1930, appears to be the last pronouncement 
of the Colorado court upon the question. A significant portion of the opinion in 
the last cited case found on page 889 of 288 P. 87 Colo. 469, may bear quotation: 

“In 1913, the Legislature passed an act, C. L. § 2532, that provides as follows: 
‘From and after the passage of this act, the suicide of a policy holder after the 
first policy year, of any life insurance company doing business in this state, shall 
uot be a defense against the payment of a life insurance policy, whether said 
suicide was voluntary or involuntary, and whether said policy holder was sane or 
insane.’ 

“In this case the suicide occurred after the first policy year. We have held 
that such provision is not in conflict with the Constitution; that it applies to life 
insurance policies, whether issued by a life insurance company or by an accident 
insurance company; and that any provision in a policy attempting to relieve an 
insurer from liability in case of suicide is a nullity. Head Camp Woodmen of the 
World v. Sloss, 49 Colo. 177, 112 P. 49, 31 L. R. A. (N. S.) 831: Officer v. 
London Guarantee & Accident Co., 74 Colo. 217, 220 P. 499.” 

From the foregoing it appears that a case involving suicide while sane has 
never been presented to, or decided by, the Supreme Court of Colorado. With the 
federal courts, in Business Men’s Assur. Co! v. Scott, 17 F.(2d) 4 (C. C. A. 8), 
a case of suicide while insane arising in Colorado was considered, and the court 
there observed that the Supreme Court cf Colorado had up to that time only 
considered cases of suicide while insane, and declined to go farther than that 
court had gone in construing the provisions of the statute, although the opinion 
contains language concerning suicide while sane which in some aspects points with 
favor to appellant’s contention. 

Counsel have discussed at length a somewhat similar Missouri statute and the 
court decesions in relation thereto. This statute (Mo. St. Ann. § 5740, p. 4385), 
reads as follows: “In all suits upon policies of insurance on life hereafter issued 
by any company doing business in this state, to a citizen of this state, it shall be 
ro defense that the insured committed suicide, unless it shall be shown to the 
satisfaction of the court or jury trying the cause, that the insured contemplated 
suicide at the time he made his application for the policy, and any stipulation in 
the policy to the contrary shall be void.” 

The Supreme Court of Missouri in Logan v. Fidelity & Casualty Co., 146 Mo. 
114, 47 S. W. 948, considered the Missouri statute and as to whether or not the 
limitation in the policy upon the amount of recovery in the event of death by 
suicide could be sustained, but it is not clear that the question of the sanity or 
the insanity of the insured was directly in issue. On page 950 of 47 S. W., 146 
Mo. 114, the court uses the following language: “Ne rule of construction, short 

f one applied for distortion and destruction, can relieve accident insurance com- 
panies, issuing policies of insurance on life in this state, from the operation and 
influences of section 5855, which, in plain and unambiguous terms, declares that, in 
ill suits upon policies of insurance on life thereafter issued, it shall be no defense 
that the assured committed suicide, unless it shall have been shown to the satis- 
faction of the court or judge trying the cause that the insured contemplated sui- 
cide at the time of making his application for the policy, all stipulations in the 
policy to the contrary being void.” 

Some years later a case arose in the federal District Court in Missouri 
nvolving the same statute with the same type of policy, which was submitted 
ipon an agreed statement of facts, to the effect that the suicide was brought about 
hy a pistol shot intentionally fired by the insured with the purpose of taking his 
‘ive. The trial court adjudged that the recovery was limited to the terms of the 
policy, to wit, one-tenth of the principal sum under such circumstances. The judg- 
lent was affirmed by the Circuit Court of Appeals and the case went to the 
Supreme Court of the United States on certiorari, where it was reversed. In 
\\hitfield v. A&tna Life Ins. Co., 205 U. S. 489, at page 496, 27 S. Ct. 578, 580, 51 
I. Ed. 895, the gist of the decision appears in the following language: 

“We cannot agree with the learned courts below in their interpretation of the 
statute. The contract between the parties, evidenced by the policy, is, we think, 
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an evasion of the statute, and tends to defeat the objects for which it was enacted 
In clear, emphatic words the statute declares that in all suits on policies of insur- 
ance on life it shall be no defense that the insured committed suicide, unless it be 
shown that he contemplated suicide when applying for the policy. Whatever tends 
to diminish the plaintiff’s cause of action or to defeat recovery in whole or in 
part amounts in law to a defense. When the company denied its liability for the 
whole of the principal sum, it certainly made a defense as to all of that sum 
except one tenth. If, notwithstanding the statute, an insurance company may, by 
-ontract, bind itself, in case of the suicide of the insured, to pay only one tenth 
of the principal sum, may it not lawfully contract for exemption as to the whole 
sum or only a nominal part thereof, and, if sued, defeat any action in which a 
recovery is sought for the entire amount insured? In this way the statute could 
be annulled or made useless for any practical purpose. Looking at the object of 
the statute, and giving effect to its words according to their ordinary, natural 
meaning, the legislative intent was to cut up by the roots any defense, as to the 
whole and every part of the sum insured, which was grounded upon the fact of 
suicide. The manifest purpose of the statute was to make all inquiry as to sui- 
cide wholly immaterial, except where the insured contemplated suicide at the time 
he applied for his policy. Any contract inconsistent with the statute must be held 
void.” 


Later, the Supreme Court of Missouri in Brunswick v. Standard Acc. Ins 
Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213, in reversing a case involving 
the same issue, definitely announced a rule that suicide by an insured while sane 
was not an accident. The court in its decision makes an attempt to distingutsh 
the issues in the Whitfield Case, but it would seem unnecessary for the purposes 
of this discussion to enter further into this analysis. The same court later, in 
Andrus v. Business Men’s Acc. Ass’n, 283 Mo. 442, 223 S. W. 70, 13 A. L. R 
779, also discussed the statute, with the result evidently that it would be per- 
miissible to interpose a defense of suicide while sane, upon the ground that such 
death was not the result of accident. In Aufrichtig v. Columbian Nat. Life In 
Co., 298 Mo. 1, 249 S. W. 912, also by the same court, it was likewise held that 
a recovery for death by accident brought about by suicide while sane was not 
maintained, but that suicide while insane was an accident. In Von Crome v 
Travelers’ Ins. Co., 11 F.(2d) 350 (C. C. A. 8), a case arising in Missouri, in a 
decision voiced by Federal District Judge Faris (who is the same judge deliver- 
ing the opinion in the Brunswick Case while sitting as a judge of the Supreme 
Court of Missouri), the rule laid down in the Brunswick Case was adhered to 
So that for the present at least we may consider that the rule of construction 
of the Missouri statute is that a suit upon a policy for accidental death result- 
ing from suicide of the insured while sane is not maintainable except within 
the limitations of the policy. 


The cther statute considered is that of the state of Utah, and, being identical 
with the Colorado statute, need not be repeated here. A case under this statute 
arose in the United State District Court of Utah, reported as Continental Casual- 
ty Co. v. Agee. 3 F.(2d) 978 (C. C. A. 8). There the Circuit Court, speaking 
through Judge Munger, laid down the rule that offers of proof of suicide of the 
insured were properly excluded. The informative portion of the decision is found 
on pages 979, 980 of 3 F.(2d), in the following language: 


“In support of the assignment of error relating to the rejection of evidence, 
the plaintiffs in error contend that the insurance policies granted protection to the 
assured only from death by accidental injuries, and that evidence should hove been 
received to show his intentional suicide while sane, because such a suicide was 
not an accident. It may be conceded that, if it were not for the provisions of 
the Utah statute, this contention would be well supported (Tuttle v. Iowa State 
Traveling Men’s Ass’n, 132 Iowa, 652, 654, 104 N. W. 1131, 7 L. R. A. (N. S.) 
223; 16 A. L. R. 1404); but this statute is explicit that the suicide of the policy 
holder shall not be a defense whether said suicide was voluntary or involuntary 
and whether said policy was sane or insane. The statute, on familiar rules of 
construction, entered into and became a part of every life insurance contract 
effected after its enactment by companies doing business in Utah. Jarman ¥ 
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knights Templars’ & Masons’ Life Indemnity Co. (C. C.) 95 F. 70, 73; Bishop 

r Contracts, § 439. 

“Therefore, if, after the passage of this statute, an insurance company 
attempted to provide directly in a life insurance policy that it should not be liable 
for the death of the assured by suicide, or indirectly that it should only be liable 
for the accidental death of the insured, the statute struck down the limitation, and 
as an implied term of the contract rendered the insurance company liable, not- 
withstanding the suicide.” 

The Supreme Court of the United States granted certiorari, but, while the 
case was there pending and undisposed of, the Supreme Court of Utah considered 
and construed the statute, and the order granting the writ.was revoked. 269 U. 
S. 552, 46 S. Ct. 17, 70 L. Ed. 407. The case in which the subject was considered 
by the Utah court is Carter v. Standard Acc. Ins. Co., 65 Utah, 465, 238 P. 259, 
41 A. L. R. 1495. That court seems to place the statute somewhat upon the basis 
as a guide and rule for pleadings and proofs. The opinion on page 264 of 238 
P.. 65 Utah, 465, reads: “After the plaintiff has made a prima facie case of acci- 
dental death, to then permit the defendant to prove the death was suicidal in order 
to rebut the proof of accidental death would be to ‘fly in the very teeth of the 
statute,’ and render it useless for the purpose for which it was evidently intended.” 

It would therefore appear to be a fair analysis of the holding of the Utah 
court in the Carter Case that the defense of suicide in any form is not maintain- 
able. The point was again before the Circuit Court of Appeals of our own Circuit 
in AEtna Life Ins. Co. v. Wertheimer, 64 F.(2d) 438, a case from Utah, and there 
in an able opinion delivered by Judge McDermott the holding of the Utah 
Supreme Court in the Carter Case was considered and construed, and the decision 
was definitely announced that the Utah statutory provision excluding proof of 
suicide as a defense was applicable to a double indemnity policy payable for acci- 
dental death. 

In arriving at a conclusion in the cases at bar, this court is confronted with 
€ situation of the Supreme Court of Colorade, where the controversy arises, 
not having passed directly upon a case where the question of suicide while 
ane was involved: of the Missouri Supreme Court under a somewhat different 
statute but similar in nature, having announced that, under a policy covering 
accidental death, a recovery, except within contractual limitations, cannot be 
liad where it appears that the death of the insured was caused by suicide while 
sane, for the reason that such an event is not an accident; and of the Supreme 
Court of Utah construing a statute identical with the Colorado statute and 
cupported by decisions ot the Eighth and Tenth Circuits, that a defense of 
suicide is not maintainable in a suit to recover double indemnity for death by 
accident under the statute of that state. As before stated, we have the decisions 
of the Colorado Supreme Court holding that the statute here involved applies 

policies of life insurance, with indemnities for death by accident included, 
and that such statute is in all respects constitutional. 


th 
I 


[2] We adhere to the rule of construction upon the Colorado statute which 
has been adopted for the identical Utah statute by the Supreme Court of that 
state in the Carter Case, by the Eighth Circuit in the Agee Case, and by our 
wn circuit in the Wertheimer Case. This conclusion is strongly supported by 
the logic and reasoning of the Supreme Court in the Whitfield Case, despite 
the views of the Missouri Supreme Court in the construction of their own 
tatutes. If, as it has been held, the Legislature has the constitutional power 
) lunit defenses of this type, regardless of contractual specifications, we see no 
tormidable reason why all defenses of suicide cannot be logically eliminated 
alter the lapse of a designated time. It may be assumed that as a matter of 
public policy it was the intention of the Legslature to take out of the realm of 
uncertainty, which usually exists, the question as to whether suicide results 
trom insanity or self-destruction by intent. With this object in view, we see 
no serious offense against the general principles controlling contractual relations. 
"he statute becomes a constituent part of the contract, and, after the pre- 
scribed lapse of time, the defense of suicide is, in the language of the Supreme 
Court in the Whitfield Case, “cut up by the roots.” The alternative for insur- 
ance companies is to cease writing policies in Colorado with a suicide exemption 


t 
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clause, or, if necessary, to amend premium schedules to cover the additional 
risks. 

[t remains to consider whether or not the records present the issue squarcly 
in these cases. Under the stipulations and pleadings, the case of the plaintiff 
is presented as to the accidental death. The exclusive defenses of suicide while 
sane are set up, overruled through demurrers, an election of the defendants to 
stand thereon, followed by the judgments of the court in plaintiff's favor. No 
other issue was involved. This is identical in result with a trial upon the issues 
The judgments of the trial court in both cases are affirmed. 

[3] In the 7Etna Case a question of interest is involved. The court below 
computed interest from the death of the insured to the date of judgment at the 
rate of 8 per cent., that being the legal rate in Colorado, while the policy pro- 
vided for interest at a different rate, which, if adopted, would amount to a total 
of 4 8/10 per cent. to run from the date of death to the date of settlement at the 
home office. The appellant contends that the latter rate should have been 
adopted. We are of the opniion that this provision of the policy refers to the 
rate where settlement is made and not where prolonged litigation ensues, and 
that it has no reference to a situation in which the company refuses to settle 
at the home office in the usual manner, but instead denies liability. This portio: 
of the AEtna judgment is likewise affirmed. 


FAUER v. AZETNA LIFE INS. CO. No. 384. 
Cireuit Court of Appeals, Second Circuit. April 30, 1934. 
70 Federal Reporter (2d) 693. 
1. INSURANCE. 

Statute providing that no life insurance company doing business in state may 
declare policy, not issued on payment of monthly or weekly premiums, unless 
it is a term insurance contract for one year or less, lapsed for failure to pay 
premium assessed except on giving of specified notice eld part of contract with 
resident of state (Insurance Law N. Y. § 92). 

(For other cases, sec Insurance, Dec. Dig. § 152[3].) 

2, INSURANCE 

Statute providing that no life insurance company doing business in state 
may declare policy, not issued on payment of monthly or weekly premiums, or 
unless it is a term insurance contract for one year or less, lapsed for failure 
to pay premiums except on giving of specified notice, must be construed strictly 
in favor of insured (Insurance Law N. Y. § 92). 

(For other cases, see Insurance, Dec. Dig. § 350[1].) 

3. INSURANCE 

Statute providing that no life insurance company doing business in_ state 
may declare policy not issued on payment of monthly or weekly premiums, or 
unless it is a term insurance contract for one year or less, lapsed for failure t 
pay premiums assessed except on giving of specified notice, prevents laps¢ 
because of nonpayment of premium on policy within statute, unless statutory 
notice is given (Insurance Law N. Y. § 92). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

1, INSURANCE 

Where life policy providing for payment of yearly premiums was modified 
by contract of parties so as to provide for payment of monthly premiums, giving 
of statutory notice was not essential to declaring policy lapsed for nonpayment 
of premiums (Insurance Law N. Y. § 92). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE. 

Where insured became totally and permanently disabled on February 9, 1931, 
before attaining 60 vears of age, but failed to pay mouthly premium due on May 
9, 1931, though given more than 15 days’ notice, or any monthly premiums 
thereafter, and died on October 27, 1931, and insurer was given no notice until 
after November 7, 1931, when it was advised of insured’s death from cancer 
after lingering illness, total disability benefits held not to have prevented laps 
ot policy. 

(For other cases, see Insurance; Dec. Dig. § 362.) 
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Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Action at law by Anna Fauer, beneficiary in a policy of life insurance, 
against the Aitna Life Insurance Company to recover on policy claimed to have 
matured by the death of the insured. From a judgment for defendant, on a 
directed verdict, plaintiff appeals. 

Affirmed. 

J. Emanuel Ankus, of New York City (Joseph Pickholtz, of New York City, 
of counsel), for appellant. 

James B. Henney, of New York City (Daniel Miner and William S. O’Con- 
nor, both of New York City, of counsel), for defendant-respondent. 

Before Manton, L. Hand, and Chase, Circuit Judges. 

CuasE, Circuit Judge. 

This suit was brought by the plaintiff, a resident of New York, against the 
tna Life Insurance Company, a Connecticut corporation, doing business in 
New York, to recover as the beneficiary named in the policy, the principal sum 
of a policy of life insurance for $5,000 dated September 9, 1929, and issued by 
the defendant on the life of her husband, Samuel Fauer. 

For the purposes of this action, though for such purposes only, the parties 
have agreed as to all essential facts. They are as follows: 

When the policy was issued to Samuel Fauer, who was a resident of New 
York, it was written on the basis of the vearly payment of premiums. The first 
such premium was paid on October 21, 1929. The next premium was due Septem- 
ber 9, 1930, but a grace provision of thirty-one days prevented a lapse for non- 
payment of premium until October 10, 1930. No notice as to the September 
9, 1930, premium was sent the insured. On October 8, 1930, the insured and 
the defendant agreed, in accordance with the terms of a written instrument 
they then executed, to change the method of premium payment from an annual 
to a monthly basis. The insured thereafter paid each monthly premium up to 
and including that for the month of April, 1931. The defendant sent him a 
written notice more than fifteen days and less than forty-five days betore the 
May 9, 1931, premium was due, but neither that nor any subsequent premiums 
were paid. 

On February 9, 1931, the insured became totally and permanently disabled. 
No notice was sent to the defendant until after the insured died. His death 
eecurred October 27, 1931, and before he had attained age 60. On November 
7, 1931, attorneys in New York representing the plaintiff wrote a letter to the 
defendant in Hartford, Conn., which follows : 

“November 7, 1931 
“Aetna Life Insurance Company, 
Hartford, Connecticut 

“Re: Policy No. N811061 

“Gentlemen: Would you kindly let us know by return mail the status of 
the above numbered policy. We enclose proof of death of Samuel Fauer who 
has died after a lingering attack of cancer which lasted about a year, we are 
informed. 

“Please inform us immediately whether we are entitled to anything. 

“Very truly yours, 
“Martinson & Pickholtz.” 

\nd on November 10, 1931, the defendant replied by letter saying: 

“Re Policy N&811061—lapsed Samuel Fauer 

“Gentlemen: We regret to inform you that the above numbered policy, referred 
to in your inquiry of November 7, lapsed for non-payment of the premium due 
May 9, 1931 and has had no value since date of lapse. 

“Very truly yours, 
“Life Claim Division, 
“E. H. Tulman, Examiner.” 

The policy contained a provision which so far as it is claimed to be applic- 

is as follows: 

“Permanent Total Disability Provision. 

“If, before default in payment of premium, the insured hecomes totally and 
permanently disabled by bodily injuries or disease and is thereby prevented from 
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performing any work or conducting any business for compensation or profit, the 
following benefits will be available: 
“When Such Disability Occurs before Age Sixty. 

“A waiver of the payment of premiums falling due during such disability, 
and an income of ten dollars a month for each one thousand dollars of the sum 
insured payable to the life owner each month in advance during such disability. 

“Tf before attaining the age of sixty years the insured becomes totally dis- 
abled by bodily injuries or disease and is thereby prevented from performing any 
work or conducting any business for compensation or profit for a period of ninety 
consecutive days, then, if satisfactory evidence has not been previously furnished 
that such disability is permanent, such disability shall be presumed to be per- 
manent. In such a case, benefits shall accrue from the expiration of the said 
ninety days, but not from a date more than six months prior to the date that evi- 
dence of such disability satisfactory to the Company is received at its Home 
Office. No benefit shall accrue prior to the expiration of said ninety days unless 
during that period evidence satisfactory to the Company is received at its Home 
Office while the insured is living that the total disability will be permanent, in 
which event benefits will accrue from the commencement of disability.” 

The first error urged on the part of the plaintiff is a claimed failure of thi 
trial court to give effect to section 92 of the Insurance Law of New York (Con- 
sol. Laws, c. 28), which provides that no life insurance company doing business 
in New York may, within one year from the failure to pay such premium, de- 
clare a policy, not issued upon the payment of monthly or weekly premiums or 
unless it is a term insurance contract for one year or less, lapsed for failure to 
pay any premium when due unless a written or printed notice is mailed the in- 
sured postage prepaid “at least fifteen and not more than forty-five days prior 
to the day when the same is payable.” 

[1-4] Although the statute is to be treated as a part of the contract (Adam 
v. Manhattan Life Insurance Co., 204 N. Y. 357, 97 N. E. 740), is to be con- 
strued strictly in favor of the insured (Hicks vy. National Life Insurance Co. 
[C. C. A.] 60 F. 690), and will prevent a lapse because of the nonpayment of a 
premium for which it requires a notice, the undisputed facts in this case do not 
bring the claimed lapse within the provisions of the statute. 

Before the grace period had run on the premium due September 9, 1930, the 
parties modified the contract, not in respect to the time of payment of the pre- 
mium due as was the case in Strauss v. Union Central Life Insurance Co., 170 
N. Y. 349, 63 N. E. 347, but to cancel the provision for the payment of that an- 
nual premium and all subsequent annual premiums and to provide for the pay- 
ment thereafter of monthly premiums. This put the policy on a premium pay- 
ment basis not requiring notices by the statute. The lapse claimed is not for 
the nonpayment of the September 9, 1930, premium, but for the failure to pay a 
separate and distinct premium due May 9, 1931, for which a timely notice was 
sent by the defendant though, being a monthly premium, the statute did not ap- 
ply to it. 

[5] The second point has to do with the effect of the total disability pro- 
vision above set forth. The insured was disabled several months before the 
claimed lapse of the policy for nonpayment of the May premium. The disability 
provision made available two kinds of benefits: First, a waiver of premiums 
falling due after such disability. Second, an income during disability. The cir- 
cumstances under which these benefits became available are stated. They are 
conditioned upon the occurrence of total disability before default in the payment 
of premium. That condition was fulfilled. If disability continues for a period 
of ninety days, it shall be presumed to be permanent even if evidence that it was 
in fact permanent has not previously been furnished. In the event of such pre- 
sumptive establishment of permanency, the insured becomes entitled to the bene 
fits from the end of the ninety-day period or from a date not more than six 
months previous to the time when satisfactory evidence of disability is received 
by the company at its home office if the ninety-day period expires more than 
six months before such evidence is received. 

Notwithstanding the foregoing circumstances under which these benefits are 
available, however, an absolute condition upon their accrual is incorporated into 
the same paragraph which provides in plain and simple language whose meaning 
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s unequivocal that no benefit shall accrue before the expiration of said ninety 
days unless during that period evidence satisfactory to the company is received 
tits home office, while the insured is living, that the total disability will be per- 
manent, in which event benefits will accrue from the commencement of disability. 
This condition clearly applies to benefits claimed for the ninety-day period or 
for some portion of it and has no bearing on the issue here. The decisive factor 
is the limitation upon the accrual of any benefits prior to a date six months be- 
fore satisfactory evidence of disability is received at the home office of the 
company. 7 

No evidence whatever of such disability was received by the company until 
it received the above-quoted letter and proof of death, after November 7, 1931, 
and before November 10, 1931, the date on which it replied by claiming the lapse. 
It appears that this was not evidence of disability satisfactory to the company, 
and, unless it was bound to be satisfied with it, no benefits ever accrued. If no 
benefits accrued, there was no waiver of premiums unpaid and the policy lapsed 
as claimed. 

On the subject of proof of disability the letter of the attorneys and the proof 
of death hardly require discussion. In the former there was nothing which touch- 
ed the point but the statement that: “We enclose proof of death of Samuel 
Fauer who has died after a lingering attack of cancer, we are informed.” That 
statement shows on its face that the writer had no personal knowledge and there 
was nothing, even by way of information from an undisclosed source, to show 
when the insured hecame permanently disabled before his death. In the proof 
of death the only thing which could by any stretch of the imagination bear on 
the subject was ‘“deponent saw her husband in death and was informed that he 
had cancer.” That this so-called proof of permanent disability need not have 
been accepted by the defendants as satisfactory proof of the accrual of disability 
benefits, something not then even suggested, is obvious. Moreover, we should 
not be willing to assume in the absence of proof to that effect, that, whenever a 
person is afflicted with a cancer which eventually proves to be fatal, such person 


is totally disabled for the duration of the disease. Common sense and common 


experience indicate the contrary too strongly for us to attribute any such effect to 
that disease generally. Were we able to do so, it could hardly be thought that 


the 


word “lingering” afforded any evidence which should have been satisfactory 
to the company of the date when the insured became afflicted. Nor is it reason- 
able to say that the company was bound to treat this meager information, clearly 
conveyed to it only as incidental to the proof of death, as an attempt to prove 
disability and make objection, if not satisfied, in time to permit additional proof 
to be furnished to prevent the lapse. Moreover, it did act promptly in denying 
all liability. The proof of death was sent from New York to it at Hartford, 
Conn., in a letter dated November 7th, and it replied November 10th. If there 
Was no time then for the plaintiff to do more than accept the consequences of 
failure to furnish timely and satisfactory proof of disability, the defendant can- 
he charged with responsibility for that. 
Judgment affirmed. 


GRAND LODGE, K. P., OF NORTH AMERICA, ete. v. WAKER. 
6 Div. 489. 
Court of Appeals of Alabama. April 3, 1934. 
154 Southern Reporter 827. 

INSURANCE. 

Tender of dues to ofhcer of fraternal society to whom all other dues had 
been paid kept member in good standing until death and enabled beneficiary 
to recover on fraternal policy. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

Appeal from Court of Common Claims, Jefferson County; E. N. Hammill, 
Judge. 

Action on a policy of life insurance by Olivia Walker against the Grand 

Lodge, Knights of Pythias, of North America, South America, Europe, Asia, 
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Africa and Australia, ot the State of Alabama. Judgment for plaintiff, and 
defendant appeals. 
Affirmed. 
John W. Altman and Fred G. Koenig, both of Birmingham, for appellant 
Harris Burns, of Birmingham, for appellee. 


NATIONAL LIFE & ACCIDENT INS. CO. v. THRELKELD. No. 4+—3431 
Supreme Court of Arkansas. April 30, 1934. 
70 Southwestern Reporter (2d) 851. 
1, INSURANCE. 

Insured’s misrepresentation as to health will not avoid life policy unless 
willfully or knowingly made with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2. INSURANCE. 

Life insurer has burden to show that false and material representations 
inducing issuance of policy were made by insured knowingly and willfully and 
with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. ee 

' In action on life policy in which insurer claimed that insured willfully and 
knowingly misrepresented physical condition with intent to deceive insurer, 
evidence held to show insured was in good health at time of making application 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

In action on life policy, whether fraud was practiced on beneficiary, in 
securing release /ield for jury, where settlement was obtained by taking bene- 
ficiary by surprise and requiring her to act immediately. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Cirenit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Ola Threlkeld against the National Life & Accident Insuranct 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

This suit was brought by appellee, mother of Ernest T. Redd, named 
beneficiary in a policy of insurance on his life issued by the appellant company 
in the sum of $530 and delivered to him on March 7, 1932. 

The poley provided that upon the proper proof of death of insured, the 
company would pay the sum of $530 to the beneficiary named therein. Insured 
died on March 8, 1933; claim blanks were furnished by R. A. Sanders, agent oi 
appellant company, filled out by him and submitted to the company at its 
district office, together with the policy and receipt book. No further proof or 
information was called for by the company, which denied liability on the policy. 

It was admitted that the policy was in full force and effect and paid up to 
and ineluding March 8, 1933, the date of the death of insured. On March -‘ 
1933, the manager of appellant company, F. P. Robinson, while in possessiot 
of the policy and receipts, induced the beneficiary through misrepresentations of 
the terms thereof to accept $13.50 in full payment of said policy, for which claim 
had been made in the sum of $530 the full amount thereof. 

The appellant defended on the ground that false representations and war- 
ranties had been made by the insured about his being in good health at the 
time the policy was delivered to him, and because of his false answer to the 
question about the last sickness in which he had had the attention of a physician. 

Mrs. Threlkeld, appellee, testified to the date of the application for the policy 
and its subsequent delivery. Stated Ernest was in the room at the time with her 
and Mrs. Nalley. That he was in good health when the policy was delivered 
and in good health when the application was made and prior thereto. That 
aiter insured’s death, Mr. Sanders took up the policy and receipt book about 
16 or 11, after her son died at 9. He came from the county hospital and told 
her that her son was dead. That her son did not have influenza in January. 
Mr. Sanders did all the writing on the claim blanks, and Mr. Robinson gave 
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her the check for $13.50. He stated to her that under the terms of the policy 
that was all she could get and he paid the money out of his vest pocket. She 
had broken her glasses and could not read without them, and when he asked her 
to sign the papers he stated that she could not collect anything else, and the 
company at that time had the policy and she did not knew the terms or condi- 
tions of it. He insisted upon her taking the $13.50, saying that was all she could 
get. That if she had known she was entitled to $530 she would not have taken 
the other, and the agent misrepresented the terms of the policy to her. Her 
boy had not been ill prior to March 17, 1932, but had an operation in 1927. He 
worked in wood saws and was taken ill on March 17, 1932, with a chill. He 
weighed around 170 and worked the biggest part of the month of February, 1932, 
et wood saws. Denied having made any statement for her son to brush up, 
that the agent of the insurance company was approaching, and she wanted to 
vet him insured. Denied asking Sanders to assist her in collecting the insur- 
ance. Denied asking him to get the other papers the policy required; and said 
he did not tell her anything about the other papers, and she did not know that 
a physician’s certificate was required. 

Mrs. Nalley testified that she was at insured’s house every day during the 
vears 1929, 1930, 1931, 1932, and to the 19th day of February, 1933, and would 
see the insured nearly every day; that he was not ill and seemed to be in perfect 
health; and that she lived next door to him up to February 19, 1933. That she 
was present when Sanders, the agent, wrote the application in the front room, 
and his mother was alsc present. 

Mr. J. M. Williams testified that he had been acquainted with the insured 
for three or four years until he died. That he lived next door and saw him 
nearly every day; and on or about March 8, 1932, he was a stout, robust young 
man, and weighed 165 or 170 pounds, and seemed to be in perfect health. 

It was also shown that the company had denied liability, and had refused 

return the policy and receipt book. 

Elizabeth Kellogg, witness for defendant, testified that she was custodian 
of the records at the County Hospital. That she did not make the records; 
they were made by the doctors and nurses and she just filed them. That she 
had in her possession the records pertaining to the insured, Ernest T. Redd. 
Objection was made to the introduction of these records, and appellant con- 
tends the court erred in excluding same. 

F. P. Robinson testified that he explained to the beneficiary that the insur- 
ance claim had been rejected and would not be paid, nor any part of it, and he 
took a receipt for $13.50 from her. After the application was made for insurance, 
a supervisor was sent out to check over things, and he approved the application 
and the policy was issued. Said on cross-examination with reference to why 
he told the beneficiary she could not recover $530 on the policy: “I wouldn’t 
discuss it with her among a lot of noise and other people, because I knew that 
he was going to be disappointed, but I wanted to make it plain to her. It was 
unfortunate for both of us, and that he read part of the receipt to her. Didn't 
recall whether he read printed part to her, and he had insurance policy and 
receipt at that time and didn’t point out conditions in the policy, and assumed it 
wasn't necessary.” 

Dr. John R. May testified that he examined the deceased in January, 1933, 
and found no advanced stage of tuberculosis. Did not make any report to the 
plaintiff, and had no other record in his possession with reference to the par- 
ticular patient made by himself. 

Dr. Frank F. Whitehead testified by deposition that he was an interne from 
June 1, 1931, to June 1, 1933, at the County Hospital, and was there on April 
16, 1932, and made a personal examination of deceased, who was admitted in 
\pril, 1932. That he found him to be suffering with pulmonary tuberculosis, 
which was a fairly advanced case. 


_ There were no objections to the instructions given by the court, and the 
jury returned a verdict in favor of appellee, and from the judgment thereon 
this appeal is prosecuted. 

Barber & Henry, of Little Rock, for appellant. 

John L. Sullivan, of Little Rock, for appellee. 

Kirpy, Justice (after stating the facts). 
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{1-3] Appellant insists that the policy of insurance was avoided because the 
insured in his application therefor willfully and knowingly made misrepresen- 
tations with the intent to deceive the company as to his physical condition 
There is no evidence here, however, directly tending to show any such represen- 
tations had been willfully and knowingly made as to his physical condition 
Three witnesses, two of them disinterested, testified that insured was in apparent 
good health both at the time the application for insurance was made and at the 
tuume of the delivery of the policy; that the insured weighed at that time from 
165 to 170 pounds. The agent of the company who delivered the policy als 
stated that insured was in apparent good health at that time. 

A misrepresentation will not avoid the policy unless willfully or knowingly 
made with intent to deceive. Wilbon vy. Washington Fidelity National Ins. Co., 
182 Ark. 57, 29 S.W.(2d) 680; Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 
101, 150 S. W. 393. 

The burden was upon appellant to show that false and material representa- 
tions, which induced the issuance of the policy, were made to it by the insured 
knowingly and willfully and with intent to deceive the insurer; but appellant 
not only failed to discharge the burden, but the preponderance of the testimony 
appears to support the proposition that insured was in good health at the time 
of the making of the application and the delivery of the policy. 

[4] No error was committed in excluding the testimony of Helen Robinson 
of the General Hospital and Elizabeth Kellogg of the County Hospital about 
the records of deceased in both these hospitals. Both testified that they were 
merely custodians of the records in the respective hospitals; that the records 
were made by the doctors and nurses; and that their duty consisted in placing 
them in the files. No reason was given why the doctors and nurses were not 
able to testify, and they were the proper parties to do so, and the records were 
properly excluded. The excluded evidence, if admitted, would have been merely 
cumulative to the testimony of Drs. May and Whitehead, whose testimony was 
introduced, and would have served merely to bolster it up. If the records were 
admissible, they should have been introduced by the parties who made them so 
that appellee could have the opportunity to cross-examine the witnesses upon 
the items therein. Roberson v. Roberson (Ark.) 69 S. W.(2d) 275. 

The waiver signed by the insured, relative to the production of testimony by 
physicians and nurses, did not remove the restrictions imposed upon the above 
witnesses under section 4149, Crawford & Moses’ Dig., since they were neither 
physicians nor nurses and made no records of any kind in the case. 

{5] There is no testimony or evidence showing that the insured knew that 
he had tuberculosis before making the application and receiving the policy from 
apppellant company; and it was a question for the jury to determine whether 
fraud was practiced on the appellee in securing the release, and same has been 
decided against the appellant. Harper v. Bankers’ Reserve Life Co., 185 Ark 
1082, 51 S.W.(2d) 526. 

The settlement was obtained by taking the beneficiary by surprise and requir- 
ing her to act at once, without having the policy in her possession or learning 
its provisions and without an opportunity to take legal advice or ascertain the 
facts. Order of United Commercial Travelers v. McAdam, 125 F. 358, 61 C. C 
AS 22. 

The case was submitted under instructions to which there were no objec- 
tions; the testimony is amply sufficient to support the verdict; and finding no 
error in the record, the judgment is affirmed. 


METROPOLITAN LIFE INS. CO. v. HARPER. No. 4—3427. 
Supreme Court of Arkansas. April 30, 1934. 
Rehearing Denied May 21, 1934 
70 Southwestern Reporter (2d) 1042. 

1. INSURANCE. 

Insured under group policy could prove that he never received blanks on which 
to impart information concerning his permanent total disability. 

(For other cases, see Insurance, Dec. Dig. § 664.) 
2. INSURANCE. 


Where, in reply to letter in which insured stated that he was permanently and 





Life| Metropolitan Life Ins. Co. v. Harper 927 


totally disabled, and requested blanks on which to impart information, insurer 
replied that it would get information from group policyholder, but furnished no 
blanks and requested no further information, insured held entitled thereafter to 
treat insurer’s reply as breach of contract and to maintain suit thereon. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

Insurance policies are liberally construed in favor of insured and strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. :; 

Whether insured under group policy suffered permanent and total disability 
he'd for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. ; 

In action upon group policy providing for twenty monthly installments, four 

which were due at time of suit, insured held entitled to present value of 
unpaid installments and not aggregate amount thereof, in addition to full value of 
‘our installments due. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. INSURANCE. f 

Where certificate under group policy was delivered to insured in Arkansas, 
and it was not effective until delivered, statute providing for damages and attor- 
ney’s fees applied notwithstanding insurer and group policyholder were New York 
corporations (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig § 602.) 

Smith, McHaney, and Butler, JJ., dissenting. ss Z 

Appeal from Circuit Court, Ouachita County, Second Division; W. A. Speer, 
Judge. 

Action by Curtis Harper against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Modified, and, as ‘modified, affirmed. 

Leroy A. Lincoln, of New York City, and Streett & Streett, of Camden, for 
appellant. 

Powell, Smead & Knox, of El Dorado, Lawrence E. Wilson, of Camden, and 

fF. Quillin, of Texarkana, for appellee. 

MEHAFFY, Justice. 

On June 1, 1923, the appellant, Metropolitan Life Insurance Company, issued 
and delivered to the International Paper Company of New York, in said state, its 
sroup policy No. 1864-G, insuring and agreeing to insure the lives of certain 
employees of the said International Paper Company. The employees of the South- 
ern Kraft Corporation were eligible for insurance under the group policy. 

On December 1, 1928, appellant, Metropolitan Life Insurance Company, exe- 
cuted a certificate, No. 15881, and delivered same to the International Paper Com- 
pany to be by it delivered to the appellee, Curtis Harper, this certificate evidencing 
that the said Curtis Harper was then insured under the group policy above men- 
tioned. 

This policy provided, among other things, that, upon receipt at the home 
otice in New York City, of due proof that the insured had become, while insured 
thereunder, and prior to his sixtieth birthday, totally and permanently disabled, 
as a result of injury or disease, so as to be prevented thereby from engaging in 
ay occupation or performing any work for compensation or profit, it would pay 
the insured a stipulated sum per month for a certain number of months. ; 
_ The appellee, Curtis Harper, continued in the employ of the Southern Kraft 
Ccrporation at Camden until April 7, 1933, on which date he received an injury as 
—— of being kicked by a mule, which caused his permanent and total dis- 
ability. 

_ Suit was brought by the appellee in the Ouachita circuit court on July 14, 
1933. The appellee alleged the execution and delivery of the certificate to him and 
the execution and delivery of the group policy to the International Paper Company, 
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and that appellee was in the employ of the Southern Kraft Corporation at the 
time of his injury, and that the certificate was in full force and effect. He alleged 
that he was injured prior to his sixtieth birthday, by being kicked on his head 
and other parts of his body by a mule; that as a result of said injuries his skull 
was fractured and there was a severe injury over his right eye, one over his left 
eye, injury to his left ear, and severe injury to his back and kidneys, and that he 
became totally and permanently disabled: that he duly notified the appellant of his 
injuries and disability, and requested blank forms upon which to make proof, and 
that the appellant refused to furnish such forms. It was further alleged that he 
was entitled under the certificate to recover twenty monthly payments of $71.45 
cach, aggregating $1,429, for which sum he prayed judgment. The group policy 
and the certificate were attached to the complaint as Exhibits A and B, and the 
total and permanent disability clause was copied in his complaint. 

On October 3, 1933, the appellant answered, admitting that it is a corporation 
chartered under the laws of New York and authorized to do business in Arkansas; 
denied that the certificate contained the provisions alleged in the complaint; denied 
that appellee, from the date that the certificate was issued, was continuously in 
the employ of the International Paper Company until April 7, 1933: denied that 
on that date the insurance in force was $1,400, or any other sum: denied that 
zeppellee was in the employ of the International Paper Company: denied that 
appellee was required to drive and feed certain mules; denied that he was kicked 
cn the head and other parts of the body by one of the mules; denied that he was 
permanently injured. It specifically denied the injuries mentioned in the appellee's 
complaint; denied that appellant was notified and requested to turnish blank forms 
on which to make such proof; denied that it refused to furnish forms; denied 
that it denied liability prior to the filing of the suit; it denied that appellee is 
cntitled to recover $71.45 for 20 months or any other sum; denied that it is liable 
to appellee in any sum. It further denies any repudiation of the contract, but 
expressly affirms the contract as expressed in the policy sued on. 

Appellant then pleads certain paragraphs of the group policy as a defense, 
and denies that appellee recerved injuries while he was insured under said group 
policy. Appellant further states that the contract was made in New York, is not 
an Arkansas contract, and that appellee cannot recover 12 per cent. penalty or 
atiorney’s fees. 

Appellee introduced the group policy and the certificate above mentioned, and 
he testified about his age and about working for the International Paper Company 
and his injuries. 

Physicians were also introduced who testified as to the ‘njuries. The appellant 
so introduced physicians who testified. Their testimony was in conflict, and it 
would serve no useful purpose to set it out. 

The following stipulation was introduced: 

“It is stipulated and agreed by and between counsel for plaintiff and defend- 
ant that: The first and only notice, claim or proof that plaintiff had become totally 
and permanently disabled as defined in the policy was by letter of June 20, 1933. 
written by Lawrence E. Wilson, as attorney for plaintiff, and addressed to the 
Metropolitan Life Insurance Company, New York City. (Original of said letter 
hereto attached as part of this stipulation.) That defendant company replied to 
said letter under date of June 27th, 1933, and on same date wrote the assured, 
International Paper Company, requesting information as to the status of plain- 
uff's claim. (Copies cf said letters hereto attached as part of this stipulation.) 
That on July 6, 1933, the defendant again wrote the attorney for plaintiff sending 
him the forms GH 24-C on which to make claim as requested and on the same 
date and on July 11, 19 and 21 it wrote other letters seeking information as to the 
status of plaintiff's insurance claim. (Copies of said letters hereto attached as 
part of this stipulation.) That without further notice or time, this suit was filed 
on July 14, 1933, and summons issued. That shortly thereafter notice of summons 
was received by the defendant. That prior to the filing of this action no denial of 
liability had been made by the defendant. : 

“It is further stipulated and agreed that Master Insurance Policy #1864-G, 
pleaded in the complaint, was made, executed and delivered in the state of New 
York, between the defendant and the International Paper Company, both New 
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York Corporations, and dated June 1, 1923. That the certificate, exhibited with the 
complaint, was executed and delivered to said International Paper Company in 
New York for the use and benefit of plaintiff, and by said Paper Company 
delivered to plaintiff in Camden, Arkansas, on December 1, 1928. That at the time 
f such delivery to plaintiff he was a citizen and resident of Arkansas, and defend- 
ant was authorized to do business in said State.” 

Certain correspondence was introduced, which will be referred to hereafter. 
The case was tried before a jury, and a verdict for appellee was returned for 
$1,429. The case is here on appeal. 

It is first contended by the appellant that the action was prematurely brought. 
It is contended that the action could not be brought until proof of disability was 
received by the home office in New York City. The policy prevides that the first 
monthly installment will be paid upon due proof of total and permanent disability. 
There is nothing in the contract as to the character of proof required. The injury 
occurred on April 7, 1933, and on June 20 the attorney for appellee wrote a letter 
to the appellant, stating that appellee was insured under the group policy, giving 
the number, and stated to the appellant in this letter that he had made an effort 
to procure blanks upon which to file claim under the policy, but had failed to 
receive them, and said further: “This is to advise you that he expects to assert 
his rights under the total and permanent disability benefits provided for in the 
aid policy. I will appreciate you writing me at your earliest convenience advising 
me the proper person to communicate with, in the event you have a State repre- 
sentative.” 

This letter was written on the 20th of June. Thereafter, on June 27th, the 
appellant wrote the attorney that it had received his letter of the 20th, and that 
t was necessary that it know the present status of claimant’s insurance, and that 
t was writing to the group policyholder for this information. 

Although appellant was informed on June 20th that appellee had made an 
cffort to get blanks to make proof, the appellant seven days thereafter wrote to 
him, not sending him blanks to make proof or requesting any proof, but stating to 
lum that they were writing the group policyholder. They introduced a letter which 
the evidence shows that they did write to the group policyholder. 

On July 6th the evidence shows a letter was written, in which the statement 
was made that they were attaching two forms, S.H. 24C, on which claim was to 
he made. Three months had elapsed since the accident to appellee before this let- 
ter was written, and the company had been informed on June 20th that the 
ppellee intended to assert his rights under the total and permanent disability 
benefits provided for in the policy. While the letter states that blanks to make 
proof of claim were attached, Mr. Wilson testified that they were never received, 
und presented papers, and said that that was all that he had ever received irom 
the company. 

{1, 2] This evidence was admitted without objection. Of course it was com- 
pelent for the appellee to prove that he never received the blanks, although it 
might be admitted that they were mailed. But in their first letter in response to 
\Wilson’s letter of the 20th, appellant not only did not furnish blanks, but it did 
uot ask for any information or proof, but manifested an intention to get its infor- 
mation from the group policyholder. Appellant was then in the attitude of either 
reating Wilson’s communication as proof, or of refusing to send him blanks to 
make the proof; but, in either event, he would have a right to bring his suit. 

The policy provides that the first instaliment will be paid upon receipt of due 
proof of disability. Appellant either accepted Wilson’s communication as proof, or 
declined to furnish him blanks at that time, and did not at that time ask for any 
additional proof or information. Appellee had a right to treat this as a breach of 
the contract. If he was entitled to recover at all, liability attached on the 7th of 
\pril, and the suit was not brought until July 14th. Immediately on the bringing 
i the suit, the appellant was again advised of appellee’s claim and the facts he 
rehed on. 

[3] When one party to a contract breaches it, the other party may immediately 
bring suit to recover damages for the breach. It is true that appellant, in its 
‘liswer, expressly disavows any repudiation of the contract, but it is also true that 
t denies that appellee was continuously in the employ of the International Paper 
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Company until April 7, 1933; it denied that on that date appellee had any insur- 
ance in force; and also denies that appellee was in the employ of the paper com- 
pany on April 7th. It might very well say that it admitted issuing the group policy, 
and at the same time say that the appellee was never in the employ of the paper 
company and never had any policy, and this would be a repudiation of the con- 
tract with appellee, notwithstanding it states in its answer that it does not repudi- 
ate the contract. 

[4] Insurance policies, as we have frequently said, are liberally construed in 
iavor of the insured and strongly against the insurer. National Life & Acc. Ins. 
Co. v. Whitfield, 186 Ark. 198, 53 S.W.(2d) 10, 12. 

[5] The next contention of appellant is that the verdict is not supported by 
the evidence and is contrary to the law and the evidence. The evidence was in 
conflict as to the extent of appellee’s injuries, and that question was settled by the 
jury under proper instructions, given both at the request of the appellee and the 
appellant. 

There was sufficient evidence to submit the question of total and permanent 
disability to the jury. This court has frequently decided what constitutes total and 
permanent disability, and we do not deem: it necessary to discuss this question 
here. Among the cases discussing this question are the following: Missouri State 
Life Ins. Co. v. Snow, 183 Ark. 335, 47 S.W.(2d) 600: Missouri State Life Ins. 
Co. v. Johnson, 186 Ark. 519, 54 S.W.(2d) 407; Guardian Life Ins. Co. v. John- 
son, 186 Ark. 1019, 57 S.W.(2d) 555; Etna Life Ins. Co. v. Spencer, 182 Ark. 
49, 32 S.W.(2d) 310; Travelers’ Prot. Ass’n v. Stephens, 185 Ark. 660, 49 
S.W.(2d) 364: Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.(2d) 433 

[6] It is next contended that the verdict of the jury is excessive. The policy 
provided for the payment of twenty monthly installments of $71.45 each. At the 
time of the suit, there were four installments due. The other installments were 
due, one every thirty days. 

“The breach of the contract, the appellant company’s refusal to pay under its 
terms, and denial of any liability thereunder, gave the insured the right to sue for 
gross damages for such breach of contract, and the court has held that the measure 
of such damages is the present cash value of the past and future installments of 
the weekly indemnity based on the life expectancy of the insured.” National Life 
& Ace. Ins. Co. v. Whitfield, supra; AEtna Life Ins. Co. v. Phifer, 160 Ark. 98, 
254 S. W. 335. 

The recovery was for $1,429, the aggregate amount of the monthly install- 
ments. It should have been for the present value of the installments. As we have 
said, four installments were already due, and that left sixteen installments that 
were to become due, one every thirty days. The four installments which were 
already due, together with the present cash value at the time of the trial of the 
sixteen other installments, aggregate, $1,382.92. The verdict should therefore have 
been for this amount instead of $1,429, and it is modified so as to give judgment 
for $1,382.92. 

[7| It necessarily follows that the 12 per cent. damages should be 12 per cent. 
of $1,382.92, instead of 12 per cent. of $1,429, and the judgment will be modified 
accordingly. 

In this case the policy or certificate was delivered to appellee in Arkansas, and 
it was not effective until delivered. The statute (Crawford & Moses’ Dig. § 6155) 
as to damages and attorney’s fees is therefore applicable. 

[8] We do not deem it necessary to set out the instructions, but we have care- 
fully examined the same, and have reached the conclusion that the jury was fairly 
instructed. All questions of fact were settled by the verdict of the jury, and the 
jury’s finding of facts is conclusive here. 

The judgment will be modified as above indicated, and, as so modified, 
affirmed. 


Smith, Justice (dissenting). 
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ILLINOIS BANKERS’ LIFE ASSUR. CO. et al. v. LANE et al. No. 43470. 
Supreme Court of Arkansas. May 14, 1934. 
71 Southwestern Reporter (2d) 189. 
1. INSURANCE 

Evidence sustained finding that insured suffered total and permanent dis- 
ability during life of policy providing for waiver of premiums on proof of such 
disability. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Insurer failing or refusing to furnish forms whereby insured could make 
proof of disability entitling him to waiver of premiums could not complain 
because proofs were not made. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

INSURANCE 

Evidence sustained finding that notice of insured’s total and permanent dis- 
ability was timely furnished to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Where insured’s widow and daughter recovered full amoynt sued for on 
liie policy, penalty and attorney’s fee held property allowed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Clark Chancery Court; Pratt P. Bacon, Chancellor. 


Action by Della Lane and another against the Illinois Bankers’ Life Assur- 
ance Company and another. Judgment for plaintiffs, and defendants appeal. 

Affirmed. 

Huie & Huie, of Arkadelphia, for appellants. 

J. H. Lookadoo, of Arkadelphia, for appellees. 

McHaney, Justice. 

:zra C. Lane, now deceased, husband and father of the appellees, on March 
a 17, took out an insurance certificate or policy with appellant Illinois Bankers’ 

. Association, a mutual assessment company, for $1,000. The other appellant, 

"192 9 reinsured the business of the association, and, if liability exists on this 
olicy, is indebted to appellees in said sum. Premiums were payable quarterly 

advance with thirty di ” of grace. All premiums were paid prior to that 

ch became due October 1, 1932, but it was not paid within the grace period or 

ll, and by the terms of the policy it lapsed and became void but for the 

s hereinafter set out. 

_ The policy contained in section 9 a disability provision that “Upon receipt 
of satisfactory proof to the Association that the insured has been totally and 
permanently disabled by accident * * * and will be thereby continuously pre- 
vented for life from doing labor, or the prosecution of any kind of business, 
then the Association will pay, upon due and sufficient proof, one-half of the 
jace of this policy, and the remainder to the beneficiary at the death of the 
insured, the policy having been continued in force. * * * ” Section 10 reads as 
follows: “Proof of Death or Disability—Proof of death or disability of the 
insured must be furnished the Association at its Home Office upon forms fur- 
nished by the Association within six months after the death of the insured or 
the commencement of the total and permanent disability. No action at law- or 
in equity shall be maintained on any policy of insurance issued by this associa- 
tion or recovery had unless such proof be so filed or unless the action be com- 
menced within one year after the death of the insured.” 

The insured died February 25, 1933. To excuse the failure to pay said 
premium due October 1, 1932, appellees alleged and proved, to the satisfaction 
of the trial court, that in August, 1932, the insured, who had for five or six years 

irom a shin ulcer on his right leg, ran into some barbed wire which 
red the old sore on his right leg and also his left leg, from which he 
totally and permanently disabled; that on September 14, 1932, the daugh- 
Huges, wrote and mailed to appellant a letter, of which the following 
kept by her: 
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“Arkadelphia, Arkansas, 
“September 14, 1932. 
“Illinois Bankers’ Life Assurance Co., Monmouth, Illinois. 

“Gentlemen: I am writing you in regards to Ezra R. Lane who holds policy 
No. 73137. He was injured on or about the 11th day of August, 1932, when he 
was driving up some calves and ran into some barb wire and hurt his legs and 
has not been able to work to amount to anything since and the doctors say he 
will never be able to work. So I want you to mail to me at once the 
for Ezra C. Lane to fill out making his proof according to policy. 

“Yours truly, “Mrs. Hila M. Huggs.” 

She received no reply to that letter, and appellants say it was never received, 
and that the first they ever heard of a disability claim was when this suit was 
filed. On February 24, 1933, the day before her father’s death, Mrs. Huggs wrot 
appellant the following letter: “Times has been so hard with us that we 
neglected to pay my father (E. C. Lane) dues and now that we have work would 
like to take them up. Please let me know what I can do about them.” This 
letter was answered by appellant on March 1, advising that the policy had 
lapsed on October 1, 1932, and that it could be reinstated by payment of back 
premiums and furnishing proof of insurability. Suit was filed on April 17, 1933 
Trial resulted in a decree for appellees for the amount sued for, with penalty 
and attorney's fees. 

{1] For a reversal it is first urged that total and permanent disability was 
not shown by a preponderance of the evidence. Appellants seem to concede that, 
i the insured became totally and permanently disabled within the provision of 
the policy before October 1, 1932, and gave notice thereof, then the failure to 
pay the premium due October 1 ($4.38) would not justify it in lapsing the 
policy, because it held in its hands at that time $500 belonging to the insured. 
As to the disability we think the evidence sufficient to support the court’s finding 
It is undisputed that the insured had suffered from a chronic sore leg for five 
or six years; that the old sore had practically healed; that on August 11, 1932, 
he injured both legs by accidentally coming in contact with barbed wire; that 
his legs became very bad thereafter, his physician saying that he was perman- 
ently disabled thereby. It is true he continued to perform the duties of night 
watchman at a sawmill until October 14, when he was apparently discharged for 
going to sleep while on watch, and that some of his neighbors did not know of 
his condition, but this does not conclusively negative total and permanent dis- 
ability. We cannot say the court’s finding in this respect is against the pre- 
ponderance of the evidence. 

2, 3] It is next argued that, even though the insured became disabled, 
still appellees cannot recover because no notice and no proof thereof were fur- 
nished appellants. Mrs. Huggs testified very positively that she wrote th 
letter of September 14, 1932, asking for forms to make the proof, and that she 
wrote a second time, later, but received no answer. The assistant secretary 
of appellant testified that said letters were not received. The policy required 
proofs to be made on forms furnished by the company, and if in fact, as th 
court found, appellee did notify it of the disability and asked for forms which 
it failed or refused to furnish, it is in no position to complain because no proofs 
were made. As said by this court in Eminent Household of Columbian Wood- 
men v. Gaunt, 128 Ark. 626, 194 S. W. 700, 701: “The company had the right 
to require formal proof on blanks to be furnished for that purpose, but it was 
the duty of the company to furnish the blanks, and it did not do so. This formal 
proof could have been furnished only on the blanks of the company, and, as it 
aid not furnish them for that purpose, it cannot now complain of its own 
omission to demand a form of proof which it could have secured only by doing 
something which it failed to do.” While there is some doubt that any notic 
of disability was ever given, we are unwilling to say that the finding of the 
court is against the weight of the evidence, even though the letter of February 
24 failed to mention the tact that the former letter had not been answered 

[4] It is next urged that there should have been an administrator of the 
insured’s estate and that he was a necessary party. We think not. It is not 
shown that there are any debts. The complaint alleged that appellees are the 
sole heirs at law. There was no proof that such is the fact, but it is shown that 
Della Lane is the widow and that Mrs. Huggs is the daughter of the insured 
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As such they had the right to maintain this action. Section 1, Crawford & 
Moses’ Dig.; Mosson vy. Woodmen of Union, 164 Ark. 568, 262 S. W. 648: Metro- 
litan Life Insurance Company v. Fitzgerald, 137 Ark. 366, 209 S. W. 77. 

[5, 6] Other contentions are that the decree should have designated the 


amount each was entitled to and that no penalty and attorney's fee should have 


been allowed. The first was not raised in the court below. Appellees recovered 
the full amount sued for, so the penalty and fee were properly allowed 
\ffirmed. 


MISSOURI STATE LIFE INS. CO. et al. v. CASE. No. 4—3458. 
Supreme Court of Arkansas. May 7, 1934. 
71 Southwestern Reporter (2d) 199. 
1. INSURANCE. 

Insurance provisions respecting total and permanent disability preventing in- 
sured from engaging in any gainful occupation are not strictly interpreted, but 
insured is “totally disabled” when infirmity renders him unable to perform all 
substantial and material acts of his business, or execution of those acts in usual 
and customary way. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Evidence held to support finding that insured was totally and permanently 
disabled from permanent insanity at time before policy lapsed, so that insurer 
was liable for benefits. 

Evidence showed that insured, who was doctor, and had been careful 

of personal appearance, amiable and loving society of fellows, became 

unkempt, morose, and retiring, unable to recall incidents of young man- 

hood which were likely to stand out in his memory and lacking in pro- 
fessional skill. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Where insured became permanently insane at time disability attached, proof 
ot disability held not condition precedent to insurer’s lability under disability 
clause of policy, and failure to give such proof before lapse of policy would not 
prevent recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4. INSURANCE. 

If beneficiary had duty to give insurer notice of insured’s disability from in- 
sanity, such duty could arise only when she became aware that insured was not 

mental condition to give notice himself or to make proofs, and then not until 
she had reasonable opportunity to inform herself respecting facts on which dis- 
ability claim would he made. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

INSURANCE. 

Evidence showing letters, written by beneficiary under life policy containing 
lisability clause, to insurer respecting reinstatement of policy held not to show 
hat heneticiary had interpreted policy as having lapsed, or that she acquiesced 

such interpretation. 

(For other cases, see Insurance, Dec. Dig. § 665|3].) 

6. INSURANCE. 

Unless it is inescapable from language of policy that notice of disability and 
roof thereof are conditions precedent to recovery under disability clause, it is 

xistence of disability that fixes liability and not proof thereof. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

7. INSURANCE. 

Under disability clause in life policy, beneficiary held entitled to total of 
monthly payments after disability from insanity began, which was before policy 
was alleged to have lapsed, notwithstanding delay in making claim, as against 
ontention that proof of loss was condition precedent to attachment of liability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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8. INSURANCE. 

In action to recover under disability clause of life policy, plaintiff’s evidence 
concerning financial circumstances of family and calamities which happened to 
family held admissible to excuse in part plaintiff's seeming neglect in making 
claim under policy. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

INSURANCE. 

Where question involved in action under disability clause of: life policy was 
whether insured was totally and permanently disabled from insanity, it would be 
immaterial whether he was occasionally able to perform acts relative to business. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. INSURANCE. 

In action under disability clause of life policy for disability from insanity, 
exclusion of testimony whether insured was mentally incapable of knowing in- 
surance premium was due held not error, since to defeat disability claim he must 
have been able to carry on ordinary affairs of life with mind capable of sus- 
tained effort. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

\ppeal from Circuit Court, Independence County: S. M. Bone, Judge. 

\ction by Robert Ella Case, administratrix, against the Missouri State Life 
Insurance Company and another. Judgment for plaintiff, and defendants appeal 

\ffirmed. 

Allen May and J. R. Burcham, both of St. Louis, Mo., Dene H. Coleman 
of Batesville, and Charles Frierson, Jr., and Chas. D. Frierson, both of Jonesboro, 
for appellants. 

Ernest Neill, of Batesville, and Shields M. Goodwin, of Little Rock, for 
appellee. 


FOUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. POOL. 
No. 4—3421. 
Supreme Court of Arkansas. April 23, 1934. 
Rehearing Denied June 4, 1934. 
71 Southwestern Reporter (2d) 455. 
1, INSURANCE. 

Where policy provided for disability benefits and waiver of premiums on 
insured’s total and permanent disability, imsurer’s declaration of forfeiture for 
nonpayment of premiums, notwithstanding insured’s disability, constituted renun- 
ciation of contract, and authorized insured to recover present value of future 
installments of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

In action for present value of future installments of disability benefits, evi- 
dence sustained verdict that insured would live out usual expectancy of life. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Butler, Smith, and McHaney, JJ., dissenting. 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Action by Otto P. Pool against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

McKay & McKay, of Magnolia, for appellant. 

J. F. Quillin and T. B. Vance, both of Texarkana, for appellee. 

Jounson, Chief Justice. 

This action was instituted by appellee against appellant in the circuit court of 
—s county seeking recovery upon a certain policy of insurance of date Decem- 
ber 27, 1926. Appellee alleged that during the effectiveness of said policy he was 
totally and permanently disabled prior to attaining the age of 60 years and that 
appellant was due him under said contract the sum of $10 per month for the bal- 
ance of his life; he further alleged that by the terms of said contract of insurance 
appellant agreed to waive ali future premiums after total and permanent disability 
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suffered: that appellant had breached its contract by failing and refusing to pay 
monthly installments on and after April 10, 1933; and by then and there demand- 
ing payment of the June, 1933, premium and by thereafter on July 27, 1933, 
asserting and declaring a forfeiture of said policy for nonpayment of the June, 
1933, premium. 

Appellant answered the complaint and denied liability because of total and 
permanent disability, and its prayer was that the complaint be dismissed and that 
it have judgment for its costs. 

The testimony introduced upon trial tended to establish the following facts: 
That appellee suffered total and permanent disability prior to January 1, 1932, 
which was recognized by appellant by making monthly payments according to the 
terms of the policy up to and until April, 1933; that on the 10th day of April, 
1933, appellant notified appellee that on and after that date it would discontinue 
payments upon the total and permanent disability clause of said policy of insur- 
ance and that it would not waive the payment of premium on said policy which 
would mature June 27, 1933. Appellee refused to pay the June, 1933, premium on 
said policy, and thereafter on July 27, 1933, appellant notified appellee that his 
policy of insurance had lapsed because of nonpayment of the June, 1933, premium, 
and thereafter this suit was instituted. 

But two contentions are urged upon us by appellant for reversal: First, that 
under the facts and circumstances here presented appellant did not renunciate or 
repudiate its contract, therefore its liability is limited to monthly payments as they 
accrue according to the terms of the policy; secondly, that the verdict of the jury 
and judgment of the court are excessive. 

[1] Adverting to the first contention, it may be said that according to the 
uncontradicted evidence appellant, through its local agent, on July 27, 1933, notified 
appellee that his policy of insurance had lapsed for nonpayment of premium on or 
prior to that date. This assumed position by appellant was an unequivocal renun- 
ciation and repudiation of its contract of insurance. This exact ae was so 
decided by us in AXtna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335, 337. 
In the Phifer Case, just cited, the saanaranes company wrote Phifer a letter in 
which it stated: “It also appears from our records that this insurance lapsed by 
reason of. the nonpayment of the November 17, 1921, premium, and is being con- 

tinued on the extension feature. By referring to the permanent total disability 
soning it will be noted that, in order for it to be effective, all premiums should 
have been paid.” 

In disposing of the contention there made as here, we said: “This letter 
vinced an intention on the part of appellant not to be bound by the terms of the 
contract, and was equivalent to a renunciation thereof. It stated in express words 
that the policy had lapsed. This denial of liability justified appellee, who was not 
in default, in treating the contract as breached and suing for gross damages, which 
he did.” 

It therefore certainly appears that the facts of the instant case come squarely 
within the rule as announced in the Phifer Case and must be governed by it. 

\ppellant contends, however, that the rule as announced in the Phifer Case 
has heen modified or impaired by the doctrine as announced in the more recent 
case of Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 56 S.W.(2d) 433, 436, and 
that the facts and circumstances of the instant case fall within the rule as 
announced in the Marsh Case. To this we cannot agree. The disposition of the 
Marsh Case was bottomed upon Richards, Law of Insurance (4th Ed.), and we 
quoted from section 342 thereof, in part, as follows: “And if with knowledge of 
the facts (referring to facts in reference to the breach of contract by the 
insurer) the insured elects to continue with the contract, he cannot subsequently 
exercise a second and inconsistent election to treat it as abrogated.” 


In application of the rule of law thus stated to the facts as they appeared 
in the Marsh Case, we stated: “In the iastant case there was not a refusal to 
carry out the contract and a renunciation of the agreement, but in the course 
of the correspondence between the parties when default was first made in the 
payment, there was simply the contention that under the existing facts the in- 
sured for the time being was no longer entitled to the monthly benefits. Recog- 
nizing that there had been no repudiation of the contract, appellee paid the pre- 
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mium January 25, 1922, and testified that the policy was still in effect, and in 
his complaint alleged that the contract had been put in force in January, 1922, 
and had remained in full force and effect thereafter and was in full force and 
effect at the time of the filing of the suit. The appellant in its answer expressly 
disavowed any repudiation, but affirmed the contract and merely contended that 
under its terms the appellee was not entitled to the monthly benefits. This 
makes this case unlike that of Aftna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 
S. .W. 335, 337, relied upon by appellee. In that case the plaintiff was allowed to 
recover the present value of the future benefit installments because the court 
found that there had been a total repudiation of the contract, in that the insured, 
by letter, had in express words denied liability on the claim that the policy had 


lapsed. The court said: ‘This letter evinced an intention on the part of ap- 


pellant not to be bound by the terms of the contract, and was equivalent to a 
renunciation thereof.’ ” 

Thus it appears that the Marsh Case was decided and disposed of upon the 
principle of estoppel. Marsh paid the January, 1932, premium upon his policy 
at a time when he had full knowledge that the insurer was denying liability for 
monthly installments. Marsh, by voluntarily paying the January, 1932, premium 
on his policy of insurance, thereby elected to waive the insurance company’s 
breach of the insurance contract in failing to pay the monthly installments. As 
thus construed, the Marsh Case is sound in principle and does not conflict with 
the rule as announced in the Phifer Case and the many other cases decided by 
us upon this subject. 

It is not necessary to undertake a defense of the doctrine as announced in 
the Phifer Case, hut in passing it may be said that it is supported by the great 
weight of American authority. Richards, Law of Insurance, expressly so states, 
and this authority was cited with approval by us in the Marsh Case. Not only 
is a renunciation or repudiation of the contract inferred from the unlawful or 
unwarranted lapsation of the policy, but the refusal of the insurance company to 
accept a premium thereon when due is a renunciation of the contract.  Rich- 
ards, Law of Insurance, states the principle as follows: “Especially is the rule 
clear where the insurer not only repudiates the contract by his declaration that 
he will -not pay in the future, but also violates a present obligation under the 
contract, by refusing to accept a premium when due.” 

Some time’ subsequent to the Marsh Case we again reviewed the authorities 
on this question and expressly held that, where the insurer denies liability for 
disability benefits on the ground that the policy lapsed for default in payment of 
premiums, such renunciation of the contract authorized the insured to sue for 
gross damages and recover the present value of future installments. This hold- 
ing gave full effect to the doctrine as announced in the Phifer Case and other 
cases on the subject and clearly evinces the intention of the court to adhere to its 
previous holding. A%tna Life Ins. Co. v. Davis, 187 Ark. 398, 60 S.W.(2d) 912 
The unlawful and’ unwarranted demand for payment of premiums when none is 
due in fact and the lapsation of the policy on refusal to pay such demand is 
equally as reprehensible as the refusal to accept a premium when due and lapse 
the policy because thereof. 

\2| Appellant’s second contention, that the verdict of the jury and the judg- 
ment of the court are excessive, is bottomed upon the argument that appellee, 
having been determined totally and permanently disabled, cannot be presumed to 
live the full expected time as measured by the American Experience Table of 
Mortality. This experience table of mortality was introduced in evidence along 
with other facts and circumstances as tending to show appellee’s expectancy of 
life and we have many times held this table competent testimony. In addition to 
this table, Dr. Tyson, a witness for appellee, testified that appellee’s injuries 
would not necessarily shorten his life and this evidence was corroborated by Dr 
Kitchens. From the testimony thus adduced the jury determined that appellee 
would live out the usual expectancy of life, and this finding of fact is supported 
by the evidence. Under long established rules of this court, we cannot substitute 
our judgment for that of the jury. 

No error appearing, the judgment is affirmed. 
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Life] Rinaldi v. Prudential Ins. Co. of America 


CLARK y. POLICYHOLDERS’ LIFE INS. ASS'N. Civ. 1278. 

District Court of Appeal, Fourth District, California. May 11, 1934. 

32 Pacific Reporter (2d) 653. 
INSURANCE. 
\Vhere life policies were silent as to place where payments were to be made 
) beneficiary upon insured’s death, general rule governing payment was appli- 
cae and proceeds of policies were payable in county of residence of beneficiary 
(For other cases, see Insurance, Dec. Dig. § 596.) 
2. INSURANCE. 

\ny uncertainty existing in contract of insurance is to be construed most 
strongly in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Action by named beneficiary of life policies upon insurer’s refusal to make 
payment thereunder after insured’s death held maintainable in county of bene- 
ficiary’s residence on theory that breach of contract by insurance corporation oc- 
curred in that county (Const. art. 12, § 16). 

(For other cases, see Insurance, Dec. Dig. § 596.) 

\ppeal from Superior Court, Tulare County; Frank Lamberson, Judge. 

Action by Maude M. Clark against the Policyholders’ Life Insurance As- 
sociation. From an order denying a motion for a change of venue, the defendant 
appeals. 

Order affirmed. 

Charles D. Warner and Thomas W. Hughes, hoth of Los Angeles, for ap- 
peliant. 

J. A. Chase, of Visalia, for respondent. 


RINALDI v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Errors of Connecticut. May 2, 1934. 
172 Atlantic Reporter 777. 
2, INSURANCE. 

Ambiguous insurance policy should be interpreted most strongly against in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Accidental death benefit provisions of life policy and of industrial policy 
meant that if sole proximate cause of insured’s death was accidental injury, re- 
covery might be had, while if disease was proximate cause, no recovery could 
he had, though there was an accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. 

Recovery of accidental death benefits under life policy and under industrial 
policy is not barred merely because insured was also suffering from disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. INSURANCE. 

What is proximate cause of insured’s death in action for accidental death 
benefits under insurance policies is question of fact to be determined by trier 
Of tacts. 

(For other cases, see Insurance, Dec. Dig. § 668]13].) 

INSURANCE. 

__ Evidence that piece of wood flew up from power saw and struck insured 
violent blow on his right malar bone inflicting wound which alone might have 
produced death and that insured died shortly thereafter supported finding that 
death occurred solely from accidental causes within insurance policies notwith- 
standing insured was suffering from chronic myocarditis. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
8S. INSURANCE. 


[f insurer examining insured’s body before interment desired autopsy, 
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insurer should have made demand therefor within reasonable time after 
and before burial. 
(For other cases, see Insurance, Dec. Dig. § 549.) 
9. INSURANCE. 
Proofs of death on forms and in accordance with insurer’s requirements 
and containing information that insured was hit by piece of wood and that cause 
of death was accidental held sufficient. 
(For other cases, see Insurance, Dec. Dig. § 543.) , 
Appeal from Superior Court, New Haven County; Newell Jennings, Judge. 
Action by Vittoria Rinaldi against the Prudential Insurance Company of 
America, to recover for accidental death under the provisions of two insurance 


policies. The action was tried to the court. Judgment for plaintiff, and defend- 
ant appeals. 


No error 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, J] 
Ulysses G. Church, of Waterbury, for appellant. 

Theodore V. Meyer and Michael J. Galullo, both of Waterbury, for appellee 
Avery, Judge. 

The defendant issued to plaintiff's decedent, John Rinaldi, two policies of 


life insurance, payable to his wife, which were in force at the 
death. 


death 


time of his 
The first, known as a whole life policy, contained a provision for the 
payment of additional benefits in case of death resulting from accidental injury; 
the second, an industrial policy, contained a similar provision although some- 
what differently phrased. The pertinent provisions of the policies appear in 
the footnote, identified as (a) and (b), respectively... After decedent’s death, 
the defendant made payment of the amounts due upon the face of the policies 
but refused payment of the additional benefits provided in the case of accidental 
death, and the plaintiff brought this action to recover the additional amount pay- 
able in case death resulted from accidental injury. 


The court has found these facts: The deceased was a well built, robust 
man of medium height and at the time of his death was fifty-two years and 
six month of age. From 1929 until the time of his death, November 25, 1932, 


he had .been continuously employed by the American Brass Company in its 


carpenter shop, averaging thirty to forty-one hours a week during 1929 and 
1930, eighteen to twenty hours a week in 1931, and a slightly lower average 


during 1932. He owned a farm in Woodbury and on the morning of November 


25, 1932, he went there with his son and nephew, both adults. They spent the 
day gathering and sawing wood with a power saw. The deceased did the 
actual sawing, standing directly in front of the saw and pushing the platform 


‘(a) “The amount of accidental death benefit specified on the first page hereof shall be 
payable in addition to the face amount of insurance immediately upon receipt of due proof at 
the home office of the company that the death of the insured occurred during the continuance 
of this policy while there was no default in the payment of premium, as a result, directly and 
independently of all other causes, of bodily injuries, effected solely through external, violent 
and accidental causes and that such death occurred within sixty days of the accident, provided. 
however, that no accidental death benefit shall be payable if the death of the insured resulted 
from suicide—whether sane or insane; from having been engaged in military or naval service 
or in aviation or submarine operations; from a state of war or insurrection; or, directly or 
indirectly from disease in any form; and provided, further, that if any total and permanent 
disability benefits, as hereinafter provided, shall be allowed under the policy, these provisions 
as to accidental death benefit shall be null and void. 

“Before making any payment on account of accidental death, the company shall have the 
right and opportunity to examine the body and make an autopsy unless prohibited by law. 

“The accidental death benefit is granted in consideration of the payment cf an extra quar- 
ter annual premium of $.27, which is included in the amount of the premium stated on the 
first page hereof, and which is payable at the same time and subject to the same provisions as 
to payment as the regular premium under this policy.” ; : : 

(b) “Upon receipt of due proof that the insured after attainment of age 15 and prior to 
the attainment of age 70, has sustained bodily injury, solely through external, violent and a 
dental means, occurring after the date of this policy and resulting in the death of the insure 
within ninety days from the date of such bodily injury while this policy is in force, and — 
there is no default in the payment of premiums, the company will pay in addition to any - th 
sums due under this policy and subject to the provisions of this policy as an accidental death 
benefit a series of weekly installments of the same number as specified on the first page a 
of, each equal to the amount of the installment specified in the schedule on the first page —— 
less the amount of any installment that has become payable as a disability benefit under 


policy on account of the same bodily injury, except as provided below. 
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-ontaining the wood against it. They had been at work all day and at about 
4:30 in the afternoon, just as they were finishing, a piece of wood flew up 
from the saw and struck the deceased a violent blow on his right malar bone. 
He uttered an exclamation, put his hands to his face and staggered into the 
arms of his son. He did not speak again. He was carried by the two young 
men into a house upon the property, where the blood was washed from his 
face, and was immediately taken to the Waterbury Hospital. He was dead upon 
arrival. The wound in his cheek or temple was depressed, about one and one- 
half inches long, irregular in shape, and about an inch wide. In preparing the 
body for burial, the undertaker had to use wax about the size of an English 
walnut to build up the face at that point to its normal shape, indicating a very 
serious depression. From February to October, 1930, deceased had_ received 
treatment at irregular intervals from a physician. When he first consulted the 
doctor, there were well-defined subjective symptoms of angina pectoris. These 
disappeared promptly. Clinical examination with the stethoscope indicated a 
chronic myocarditis which yielded to treatment and at his last visit the condi- 
tion showed marked improvement. So far as appeared, this was the only medi- 
cal attention ever given the deceased during his life. The defendant examined 
the body before burial and did not demand an autopsy before interment. When 
the regular death benefits were paid, the plaintiff was informed in writing and 
rally by defendant that examination as to the accidental death benefits was 
still pending. A blow such as the deceased received was sufficient to cause 
death, yet an autopsy, even if made, might not disclose this cause. It would 
have disclosed any cranial fracture and the condition of the heart. 

[1] On this appeal, the defendant claims ‘that the court erred in concluding 
that the plaintiff was entitled to accidental death benefits under the terms of the 
policies; in holding that the plaintiff was not required to furnish proof of acci- 
dental death by an autopsy; and that the proofs of death submitted were suffici- | 
ent as required by the terms of the policies. The findings of the court are not 
attacked. The defendant, however, has sought various additions to the finding 
and attacks the conclusion that the death of the deceased was accidental within 
the terms of the policies. The additions to the finding sought by the defendant 
to a large extent consist of its version of the matter detailed. The trial court 
may accord the testimony a construction different from that asserted by the 
lefendant. Searle v. Gerent, 114 Conn. 671, 674, 159 A. 892. Many of the 
requested additions consist of an attempt to incorporate in the finding state- 
ments as to the testimony of particular witnesses, which is improper. From an 
examination of the evidence certified, we are satisfied that no addition can be 
made to the finding by which the position of the appellant will be materially 
advantaged. The decisive question upon this appeal is whether the court was 
correct in concluding that the death of the deceased resulted directly from 
hodily injuries effected solely from accidental causes, and independently of all 
other causes and not directly or indirectly from disease in any form. 

}2, 3] It is a well settled rule in the construction of insurance policies that 
when a policy is “so framed as to leave room for two constructions, the words 
used should be interpreted most strongly against the insurer. This exception 
rests upon the ground that the company’s attorneys, officers or agents prepared 
the policy, and it is its language that must be interpreted.” Fricke v. United 
States Indemnity Society, 78 Conn. 188, 192, 61 A. 431, 432: Dresser v. Hartford 
Life Ins. Co., 80 Conn. 681, 710, 70 A. 39; Tomasetti v. Maryland Casualty Co., 
117 Conn. 505, 507, 169 A. 54; Standard Fur Cutting Co. v. Caledonia Ins. Co., 
113 Conn. 108, 113, 154 A. 153; Miller Brothers Construction Co. v. Maryland 
Casualty Co., 113 Conn. 504, 513, 155 A. 709. We construe the provisions of 
these policies to mean that if the sole proximate cause of the death of the 
decedent was an accidental injury, recovery may be had under the terms of the 
policies, although if disease is a proximate cause, no recovery can be had, even 
though there be an accidental injury. 

{4-6] In Stanton vy. Travelers’ Ins. Co., 83 Conn. 708, 710, 78 A. 317, 318, 34 
L. R. A. (N. S.) 445, in construing a policy somewhat similar in its provisions 
to those in question, we said: “Even in cases where the insured is afflicted at 
the time of the accident with some bodily disease, if the accidental injury be of 
such a nature as tu cause death solely and independently of the disease, liability 
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exists.” We approve the rule stated in Freeman v. Mercantile Mutual Acciden: 
Association, 156 Mass. 351, 353, 30 N. E. 1013, 1014, 17 L. R. A. 753: “An injury 
which might naturally produce death in a person of a certain temperament or 
state of health is the cause of his death, if he dies by reason of it, even if he 
would not have died if his temperament or previous health had been different: 
and this is so as well when death comes through the medium of a disease 
directly induced by the injury as when the injury immediately interrupts the 
vital processes.” White v. Standard Life & Accident Ins. Co., 95 Minn. 77, 80, 
103 N. W. 735, 884, 5 Ann. Cas. 83; Fetter v. Fidelity & Casualty Co., 174 Mo 
256, 268, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560; Modern Woodmen 
Accident Ass’n v. Shryock, 54 Neb. 250, 259, 74 N. W. 607, 39 L. R. A. 826: 
v. Standard Life & Accidental Ins. Co., 158 N. C. 29, 34, 73 S. E. 99, 42 
A. (N. S.) 593; National Masonic Accident Ass'n of Des Moines v. Shrvock. 
774, 20 C. C. A. 3, 5; Continental Casualty Co. v. Lloyd, 165 Ind. 52, 62, 
E. 824; Fidelity & Casualty Co. v. Meyer, 106 Ark. 91, 98, 152 S. W. 995, 
R. A. (N. S.) 493; Winspear v. Accident Ins. Co., L. R. 6 Q. B. D. 42: 
Lawrence vy. Accidental Ins. Co., L. R. 7 Q. B. D. 216. Manifestly, recovery is 
not barred merely because the insured is suffering from disease. One upon a bed 
of sickness may meet death by explosion or other accidental means. Bohaker vy. 
Travelers’ Ins. Co., 215 Mass. 32, 34, 102 N. E. 342, 46 L. R. A. (N. S.) 543: 
Leland v. United Commercial Travelers of America, 233 Mass. 558, 564, 124 N 
E. 517. What is the proximate cause of death in an action like the one under con- 
sideration is a question of fact to he determined by the trier from a considera- 
tion of the evidence, and cannot be disturbed upon appeal unless the subordinate 
facts found or admitted are such that reasonable men fairly exercising their judg- 
ment could draw but one conclusion therefrom. Modern Woodmen Accident Ass'n 
v. Shryock, supra; Lickleider v. Iowa State Traveling Men’s Ass’n, 184 Iowa, 423, 
166 N. W. 363, 365, 168 N. W. 884, 3 A. L. R. 1295. 

[7] From the facts appearing in this record, we cannot say that the trial court 
was in error in concluding that the death of the deceased occurred solely from 
accidental causes within the terms of the policies. If we should add to the finding 
the fact that the deceased was at the time of his death suffering from chronic 
myocarditis, this would not suffice to bring about a different decision. The trial 
court has not found and we are not asked to add to the finding that the blow 
received hy the deceased would probably excite that condition so as to cause death 
If we should also add to the finding that heavy or unusual work or prolonged 
exertion might so excite the condition of the deceased’s heart as to produce death, 
we should then have a situation where the trial court was confronted with these 
alternatives: The deceased had received a blow on the head which might alone 
have produced death; on the other hand, the work the deceased had been doing 
might have excited his heart condition and so caused his death, contempor- 
eneously with the blow on the head. Under these circumstances the trial court 
concluded that it was more probable that the blow alone caused the death, and 
We cannot say that this conclusion was unreasonable. 

[8, 9] The defendant examined the body before interment and did not demand 
an autopsy. If the defendant desired an autopsy, it was incumbent upon it to 
make the demand therefor within a reasonable time after death and before burial 
Johnson v. Bankers’ Mutual Casualty Co., 129 Minn. 18, 151 N. W. 413, 415, L 
R. A. 1915D, 1199, Ann. Cas. 1916A, 154; Wehle v. United States Mutual Acci- 
dent Ass’n, 153 N. Y. 116, 47 N. E. 35, 37, 60 Am. St. Rep. 598; United States 
Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 87 So. 115, 117, 15 A. L. R. 605 
The proofs of death were upon the forms and in accordance with the requirements 
of the company and contained the information that the deceased was hit by a piece 
of wood, and the cause of death was accidental. The claim of the defendant that 
they were inadequate is without merit. 

There is no error. 

In this opinion the other judges concurred. 
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Rust v. Metropolitan Life Ins. Co. 


RUST v. METROPOLITAN LIFE INS. CO. 
Superior Court of Delaware. Sussex. May 18, 1934. 
172 Atlantic Reporter 869. 
1. INSURANCE. 

One authorized to act as insurance agent in Delaware is agent of insurance 
company for whom agent solicits insurance (Rev. Code 1915, § 640, amended by 
37 Del. Laws, c. 52). 

(For other cases, sce Insurance, Dec. Dig. § 98.) 

2. INSURANCE. 

Insured in disability policy signing application is not bound by incorrect 
answers to questions contained in application which are written in by agent of 
insurer without insured’s consent, and insurer cannot take advantage of such 
incorrect answers to defeat recovery on policy. 

(For other casse, see Insurance, Dec. Dig. § 379|4].) 

3. INSURANCE. 

In action upon disability policy, insured sield entitled to present to jury his 
contention that answers written in application by insurer's agent were not cor- 
rect answers as given by insured, notwithstanding insured signed application. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Action by Edward B. Rust against the Metropolitan Life Insurance Com- 
pany, a corporation of the State of New York. On demurrer to the second 
count of the declaration. 

Demurrer overruled. 

Richards and Reinhardt, JJ., sitting. 

James M. Tunnell, of Georgetown, for plaintiff. 

Frank M. Jones, of Georgetown, for defendant. 

Superior Court for Sussex County, No. 38, June Term, 1932. 

Case heard at February Term, 1934, on demurrer to second count of the 
declaration. 

The plaintiff brought this action on a policy of disability insurance issued 
to him by the defendant for the sum of Five Thousand Dollars. The application 
for said policy was dated July 31, 1931, and the policy was issued August 15, 
1931. The application was made upon a printed blank furnished by the com- 
pany and contained thirty questions to be answered by the applicant. All of 
said questions were answered by the applicant, the application signed by him 
and delivered to the Agent of the company for the purpose of securing the 
msurance. 

_ The declaration alleges a certain breach of the contract on the part of the 
defendant company with respect to said policy of insurance issued to the plaintiff 
and this action was brought to recover therefor, 

In said second count of the declaration, it is averred that all of the answers 
said thirty questions, contained in the application, were written out by one 
L. C. King, Agent of the defendant company, and it is further averred that all 
i the answers written out by said Agent to said thirty questions were the cor- 
rect answers given to said Agent by the plaintiff, except with respect to the 
aswers to questions numbers 25, 27 and 29 and that the answers as written out 
by said Agent to said questions numbers 25, 27 and 29 were not the answers 
given by the plaintiff to said Agent to questions numbers 25, 27 and 29 and, 
therefore, that the answers set down and written into the application, by the 
Agent of the defendant company, with respect to questions numbers 25, 27 and 
-?, were incorrect and not the answers of the plaintiff but were fraudulently 
lown and written in said application by said Agent. 
It is further averred that to question number 25, “Are you now affected 
vith any form of bodily or mental disease, disorder, infirmity, or impairment ?”, 
the plaintiff answered that he had no disease, but had some difficulty with his 
tomach, designated by him as heart burn, and that he had consulted a number 
! physicians with respect to it, but that the Agent of the defendant incorrectly 
and fraudulently wrote in the answer “no”; it is further averred that to question 
number 27, “Have you within the last five years had medical or surgical advice 
‘ treatment or any departure from good health?”, the plaintiff answered “no, 
except some trouble with my stomach, which I call heart burn, and for which I 


t 


set 


it] 
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have consulted several physicians”, but the Agent of the defendant incorrectly 
and fraudulently wrote in the answer “no”; it is further averred that question 
number 29, “Do you certify that no statements have been made, no information 
furnished to any Agent of this Company or other person, relating to this insur- 
ance, other than as written herein, and agree that no statements made nor 
information furnished shall be binding upon the Company, unless written herein 
and that no insurance will be enforeed on this application unless and until this 
application is approved at the Home Office of the Company and a policy is 
issued and the premium stipulated in such policy is received by the Company?”, 
was never asked him and that the Agent of the defendant company incorrectly and 
fraudulently wrote in the answer “yes.” 

RicHarps, Judge, delivering the opinion of the Court: 

It is the contention of the defendant company, 


(1) that if the plaintiff could read and had every opportunity to read the ques- 
tions and answers before he signed the application, and failed or neglected to read 
them, or to make any objection, if any he had, before signing the application, he 
cannot deny the truthfulness and correctness of the answer to said thirty ques- 
tions; 


(2) that the plaintiff having signed the application, he is estopped from deny- 
ing the correctness of the answers to any of the questions contained in said appli- 
cation, in the absence of any fraud on the part of the defendant company in secur- 
ing said answers, and that no fraud was alleged on the part of the Agent in 
securing said answers. 

In support of its position, the defendant cites the Delaware case of Standard 
Sewing-Machine Company v. Roxey Frame, 2 Pennewill, 430, 48 A. 188; Upton, 
assignee v. Tribilcock, 91 U. S. 45, 55, 23 L. Ed. 203, and a number of other cases, 
all of which clearly support its contention that one is bound to read what he 
signs, if he is able to do so; but, they do not seem to be applicable to a case like 
the one now before us where the representative of a Life Insurance Company 
incorrectly states the facts given him by the insured in filling out his application 
for life insurance and thereafter secures his signature to such application. 

In the case of Upton, assignee y. Tribilcock, above referred to, the plaintiff 
sued as assignee of the Great Western Insurance Company to recover the balance 
of $10,000.00 stock subscription made by the defendant, only twenty per cent. of 
which had been paid. The complainant averred that the defendant simply agreed 
to become a stockholder, that he accepted the certificate therefor and became 
bound to pay for the same under the provisions of the charter of the Company. 
The defense was that the subscription was obtained by fraudulent representation 
of the Agent of the Company to the effect that the defendant would only be 
responsible for twenty per cent. of the subscription made by him. The defendant 
had received a copy of the charter and by-laws of the Company several days 
hefore he subscribed for the stock, which provided that every person who sub- 
scribed for ten dollars’ worth of stock and paid twenty per cent. thereof, should 
be constituted a director of the Company and remain a director so long as he 
retained that amount of stock. The subscription to the stock in question was 
made under these provisions. In discussing the liability of a subscription to the 
capital stock of a corporation, Mr. Justice Hunt used the language quoted in the 
demurrant’s brief, with reference to the obligation which the law imposes upon 
one to read what he signs. There is no doubt about the principle of law that 
a subscriber to the capital stock of a corporation is liable for the full amount of 
his subscription or, as stated above, that ordinarily one is bound to read what 
he signs, if he is able to do so. As to the alleged fraudulent representations made 
by the Agent, the Court held that it was error for the District Judge to charge 
the jury that if the defendant, discovering that he had been deceived, within a 
few months after receiving his certificate, attempted to surrender it, or refused 
to receive any dividend upon the stock, or took other steps of a similar nature, 
which would amount to a repudiation of the transaction. Mr. Justice Miller in 
a ne opinion concurred in by Chief Justice Waite and Mr. Justice Bradley 
said, 

“I am of opinion, that, where an agent of an existing corporation procures a 
subscription of additional stock in it by fraudulent representations, the fraud can 
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be relied on as a defence to a suit for the unpaid instalments, when suit is brought 
by the corporation.” 

’ There are a number of cases which hold that where the applicant’s signature 
to the application was obtained by trick, or some act of a fraudulent nature, com- 
mitted for the purpose of inducing him to sign, he was not bound by the incorrect 
answers placed in the application by the Agent, but no such contention is made 
in this case. It is alleged in the second count of the plaintiff's declaration, how- 
ever, that the plaintiff's answers to questions numbers 25, 27 and 29 of this applica- 
tion were incorrectly and fraudulently written in by the Agent of the defendant. 

The law of this state in reference to insurance agents found in volume 37 of 
the Laws of Delaware, c. 52, p. 229, has the following provision, 

“Every insurance agent doing business in this State shall be required to have 
a valid and unrevoked Certificate of Authority to act as agent for each company 
represented by such agent. Such Certificate of Authority shall be issued by the 
Insurance Commissioner on the written application of the company to be repre- 
sented by such agent and upon payment of the fee fixed by law. Such Certificate 
of Authority may be revoked by the Insurance Commissioner on the written 
request of the company employing the holder thereof.” 

[1, 2] This statute requiring that every insurance agent in order to do busi- 
ness in this state must have a Certificate of Authority to act as agent for each 
company he represents, issued by the Insurance Commissioner, and that said Cer- 
tificate of Authority shall be issued upon the application of the Insurance Com- 
pany to be represented by such agent, and that said Certificate may be revoked 
by the Insurance Commissioner, upon the written request of the Company, seems 
to leave no doubt that one who is authorized to act as insurance agent, in the 
state, is the Agent of the company. In view of the great number of both Life 
ard Fire Insurance Companies, which are now doing business in this country, it 
is not surprising that a great number of cases have been decided throughout the 
country involving questions similar to those involved in the case now under con- 
sideration. In many of these cases, the application was made a part of the insur- 
ance policy, as in this case. In considering the questions which have arisen, a 
majority of the Courts have held that the applicant, notwithstanding the fact that 
he had signed the application was not bound by the incorrect answers to questions 
contained in the application which are written in by the agent of the Company 
without his consent. And further, that the Company could not take advantage 
of the incorrect answers to the questions in the application, written in by its agent, 
without the consent of the applicant, in order to defeat a recovery on the policy. 
Union Mut. Life Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; American 
Life Ins. Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593; Triple Link Mut. Indemn. 
\ss'n v. Williams, 121 Ala. 138, 26 So. 19, 77 Am. St. Rep. 34; Van Houten v. 
Metropolitan Life Ins. Co., 110 Mich. 682, 68 N. W. 982; Otte v. Hartford Life 
Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532: Lewis v. Mutual 
Reserve Fund Life Assoc. (Miss.) 27 So. 649; Lyon v. United Moderns, 148 Cal. 
470, 83 P. 804, 4 L. R. A. (N. S.) 247, 115 Am. St. Rep. 291, 7 Ann. Cas. 672; 
Rowlus v. Phenix Ins. Co., 133 Ind. 106, 32 N. E. 319, 20 L. R. A. 400; Mutual 
Fire Ins. Co. v. Owen, 148 Md. 257, 129 A. 214: Keystone Mutual Benefit Assoc. 
v Jones, 72 Md. 363, 20 A. 195: Domocaris v. Metropolitan Life Ins. Co., 81 N. 
H. 177, 123 A. 220; Sternaman y. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 
N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 625; Suravitz v. Prudential Ins. Co., 
244 Pa. 582, 91 A. 495, L. R. A. 1915A, 273; Germania Fire Ins. Co. v. Hick. 125 
lll. 361, 17 N. E. 972, 8 Am. St. Rep. 384; Standard Auto Ins. Assoc. v. Rus- 
sell, 199 Ky. 470, 251 S. W. 628; Farmers’ Ins. Co. v. Williams, 39 Ohio St. 584, 
48 Am. Rep. 474: Marston v. Kennebec Mutual Life Ins. Co., 89 Me. 266, 36 A. 
389, 56 Am. St. Rep. 412; Mutual Aid Union v. Blacknall, 129 Ark. 450, 196 S. 
W. 792; Michigan Mut. Life Ins. Co. v. Leon, 138 Ind. 636, 27 N. E. 584; Wright's 
Adm’r v. Northwestern Mutual Life Ins. Co., 91 Ky. 208, 15 S. W. 242. 

{3] These authorities recognize the sanctity of a contract but they are based 
upon the theory that where the application is filled up by the agent of the com- 
pany, and where the answers written in in response to the questions contained in 
said application are not the answers actually made by the applicant, even though 
the application is signed by the applicant, it is not his contract and that it is not 
varying the terms of a written contract to allow him to deny such incorrect 
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answers. In view of the great number of agents who are soliciting business for 
the various insurance companies, and the limited education of many of those 
with whom they transact business, also the inclination of the average person 
to rely upon the representations of the agent, we feel that the rule adopted by 
the cases above referred to is correct. This simply means that where the plain- 
tiff contends that the answers written in by the agent to the questions contained 
in the application are not the answers given by him, he will have an opportunity, 
when suit is brought upon the policy, to testify what the answers actually given 
by him were. [t will then be for the jury to determine whether the answers 
contained in the application were the answers actually given by the applicant. 

Elliott on Contracts, 5th Volume, § 4187, in treating oral testimony to show 
actual statements, has this to say: 

“The authorities go far, very likely not too far, in holding the assured 
ere for his warranty, and in excluding oral evidence to contradict 
vary it; but they do not establish that where an agent of the assurer has cheated 
the sane into signing the warranty and paying the premium, and the policy 
was issued upon the false statements of the agent himself, the assured shall 
not prove the fact and hold the principal to the contract, as if he had committed 
the wrong.” 

In the case of Wright's Adm’r v. Northwestern Mutual Life Ins. Co., 91 

208, 15 S. W. 242, 243, Court of Appeals of Kentucky said, 

“We think not to make an insurance company responsible for acts and 
declarations of its soliciting agents in the matter of preparing applications would 
not only give it undue advantage of ill-informed and unsuspecting persons, but 
he an invitation to both the company and its agents to take it.” 

In the case of Marston v. Kennebec Mutual Life Ins. Co., 89 Me. 266, 360 A 
389, 390, 56 Am. St. Rep. 412, the Supreme Court of Maine used this language, 

“But in the case of life insurance policies, it is the doctrine of many modern 
decisions that, where the application is drawn by the authorized agent of the 
insurer, and the answers to the interrogations contained therein are written by 
him in filling the application, without fraud or collusion on the part of the appli- 
cant, the insurer is estopped from controverting the truth of such statements 
in an action upon the instrument between the parties thereto. This doctrine 
has received the sanction of many of the highest courts in this country, in 
numerous decided cases, among which may be mentioned those by the suprem 


court of the United States.” - 


In Michigan Mut. Life Ins. Co. v. Leon, 138 Ind. 636, 37 N. E. 584, 588, t 
Supreme Court of Indiana made this comment: 


‘To permit the appellant now, since a loss has occurred, to avoid its polic 
on the ground that it was deceived by its own agent, without the fault of 
assured, is to permit it to violate one of the best known principles of the 
namely, to take advantage of its own wrong.” 

In the case of Union Mut. Life Insurance Co. v. Wilkinson, 13 Wall. 222. 236, 
20 L. Ed. 617, the Supreme Court of the United States through Mr. Justice Miller 
used the following language : 

‘The modern decisions fully sustain this proposition, and they seem to us 
founded in reason and justice, and meet our entire approval. This principle 
does not admit oral testimony to vary or contradict that which is in writing 
hut it goes upon the idea that the writing offered in evidence was not the instru 
ment of the party whose name is signed to it; that it was procured under such 
i astinnce: by the other side as estops that side from using it or relying 
its contents; not that it may be contradicted by oral testimony, but that it 
be shown by such testimony that it cannot be lawfully used against the party 
whose name is signed to it.” 


Many similar quotations may be found in the other cases cited in support of 
our position. We are aware of the fact that the Supreme Court of the United 
States has taken a different view of this question in the case of Northern 
Assurance Company y. Grand View Bldg. Assoc., 183 U. S. 308, 22 S. Ct. 133, 46 
LL. Ed. 213, also that the states of Massachusetts, New Jersey, and Rhode Island 
have taken a contrary view. It is interesting to note that in the case of Reed 


Equitable Fire & Marine Ins. Co., 17 R. I. 785, 24 A. 833, 834, 18 L. R. A. 4%6, 
the Supreme Court of Rhode Island made the following comment, 
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“But, however this may be, we recognize the tendency of decision in favor 
of the insured, and, if this were a new question in this state, we might feel 
compelled to yield to the weight of authority.” 

It is contended by Mr. Justice Shiras in the case of Northern Assurance 
Company v. Grand View Bldg. Assoc., 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, 
that Mr. Justice Miller did not intend in the Wilkinson Case to lay down a new 
rule of evidence in insurance cases, but notwithstanding the Wilkinson Case 
has been followed by a great majority of the Courts throughout this country. 

We think that the rule announced by the above cited decisions is a just 

ne and should be followed in this case. 

In consequence thereof, the demurrer is overruled. 


CASSENS v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Florida, Division B. May 1, 1934. 
154 Southern Reporter 522. 
INSURANCE. 


Under group insurance provision for total and permanent disability, insurer 
eld required to begin payment if after three months it appears that disability is 
total and permanent, but, if it should develop thereafter that disability was not to- 
tal or permanent, payments may be discontinued; word “permanent” meaning con- 
tinuing in same state, or without any change that destroys form or character. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Error to Circuit Court, St. Lucie County; Elwyn Thomas, Judge. 

\ction by Rudolph Cassens against the Metropolitan Life Insurance Company. 
To review an adverse judgment, plaintiff brings error. 

Affirmed. 

D. C. Smith, of Fort Pierce, for plaintiff in error. 

Shutts & Bowen, Joseph F. McPherson, and L. S. Bonsteel, all of Miami, for 
defendant in error. 

BurorpD, Justice. 

The writ of error brings for review a judgment entered in favor of the 
defendant on demurrer to amend declaration sustained. 

The amended declaration was based on the obligation contained in an insur- 
ance policy in the following language: 

“Under the terms of the Group Policy mentioned on page One of this certifi- 
cate, an Employee shall be considered totally and permanently disabled who fur- 
nishes due proof to the Company that, while insured thereunder and prior to his 
O0th birthday, he has become so disabled, as a result of bodily injury or disease, 
as to be prevented permanently from engaging in any occupation and performing 
any work for compensation or profit. Three months after receipt of such proof, 
the Metropolitan Life Insurance Company will commence to pay to such employee, 
in lieu of the payment of the insurance under said policy at his death, equal month- 
ly instalments, the number and amount of such instalments to depend upon the 
amount of insurance in force on the life of such Employee at such date, as shown 
in the following table: 


\mount of Number of Amount of Each 
Insurance Instalments Instalment 
$1,000.00 20 $51.04 

2,000.00 40 52.50 

3,000.00 60 54.00 

For amounts of insurance over $3,000.00, there will be sixty instalments of amounts 
in proportion to that for $3,000.00 of insurance. Such instalment payments will be 
made only during the continuance of such disability. In the event of the death of 
the Employee during the period of total and permanent disability any instalments 
remaining unpaid shall be commuted at three and one-half per centum and paid 
in one sum, or in instalments, to the designated Beneficiary. In the event of the 
recovery of the Employee from such disability before all instalments have been 
paid, payment of such instalments on account of such Employees shall cease.” 

‘ \iter setting forth the obligation undertaken by the insurer, the declaration 
alleces: 


“That on September 15th, 1930, while said Rudolph F. Cassens was an em- 
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ployee of said Sinclair Consolidated Oil Corporation, while said policy was in full 
force and effect, while said Rudolph F. Cassens was insured thereunder and prior 
to his 60th birthday, he became and was totally and permanently disabled as a re- 
sult of bodily disease and was prevented from engaging in any occupation and per- 
forming any work for compensation or profit; that the disease which caused plain- 
tiff’s disability was an abscess of his right lung: that said state or condition disa- 
bility continued to exist uninterrupted from said last mentioned date (9-15-30) 
until June 15th, 1931, that said Rudolph F. Cassens furnished the said d-f-ndant with 
due notice and proof of such disability on or about November 6th, 1931; that said 
defendant received said notice and proof of loss covering said period of disability 
and retained same and advised the plaintiff that it refused to pay his claim there- 
under because said proof of loss showed that his disability was neither total nor 
permanent and that said policy only provided for payment upon a total and per- 
manent disability; that said defendant by and through its officer and/or agent 
advised plaintiff thru his attorney of record, that it would welcome additional 
proof of loss on the period of disability in question if the situation was different 
than was pictured to it and if the contention was that plaintiff actually became 
both totally and permanently disabled while his insurance was in force, all of 
which will more fully appear from a copy of defendant’s letter to plaintiff's attor- 
ney attached hereto and marked Exhibit ‘B’ and hereby made a part hereof; that 
upon receipt of said letter by said attorney, he, the said attorney, requested the 
defendant to send an exact copy of said proof of loss to him so that he could de- 
termine whether the proof of loss sent in by the plaintiff correctly showed plain- 
tiff’s condition during the time in question and that if it did not correctly show 
same so that a proof of loss correctly showing same could be sent in; that the de- 
fendant sent said attorney an exact copy of said proof of loss as requested; that 
the said copy showed and now shows a disability which comes within the terms 
of said policy; said proof of loss consisting of a statement by the plaintiff that he 
was wholly unable to do any work from September 15, 1930, to June 15, 1931, on 
account of said abscess in his right lung and that during said period of time he 
was confined to his home on account of said abscess, and of the statement of Dr 
G. C. Hardie of Fort Pierce, Florida, a reputable doctor who treated said Plain- 
tiff during said sickness.” 


So we observe that the declaration alleged that the plaintiff was totally disabled 
from September 15, 1930, to June 15, 1931, and plaintiff alleges that this constituted 
a permanent disability under the terms of the policy. The construction of the 
clause contained in the policy and hereinabove quoted presents the only question 
for us to determine, and this question is whether a total disability for a period of 
nine months constitutes a total and permanent disability under the terms of the 
policy. The word “permanent” is a common, ordinary word that is used in com- 
munications hoth oral and written, and has a well-recognized meaning. Webster's 
New International Dictionary, 1926 Edition, defines the word “permanent” as 
follows: “Continuing in the same state, or without any change that destroys form 
or character; remaining unaltered or unremoved: abiding; durable; fixed; stable: 
lasting; as a permanent impression.” 

It is contended that the other phraseology used in this clause of the insurance 
contract is repugnant to the above definition of the word “permanent.” We do not 
think so. As we construe this clause of the contract, it means that, if at the end 
of three months it shall appear from proof submitted that the disability caused by 
the injury is total and permanent, then the company will begin to make payment as 
provided in the policy. But that, if it should develop at any time after such proof 
had been submitted and after payments had begun and were being made under the 
terms of the contract that the disability was not total or permanent, then the pay- 
ments would be discontinued. In other words, the payments are to be made upon 
the theory that the disability caused by the injury is both total and permanent. The 
terms of the policy do not require the insured to wait his entire lifetime for it to 
be determined whether or not his injury is permanent, but he is allowed to make 
proof, and, if at the end of three months from the time the injury occurred the 
proof shows that in all reason it may be naturally expected that the injury has re- 
sulted and will continue to result in his total and permanent disability, that such 
proof will be accepted as establishing a total and permanent disability until time 
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and healing may bring about a cure of and relief from the injury and disability. 
The contract was made in the light of human experience. The three months’ 
time is evidently given for the purpose of allowing careful consideration by all 
parties as to what the result of the injury will in the natural course of events be, 
whether it is to result in temporary or permanent disability or is to result in total 
or partial disability. These facts should be susceptible of determination with rea- 
sonable certainty at the end of that period. If at the end of that period it appears 
with reasonable certainty that the result of the injury will be total and permanent 
disability, the insured is entitled to begin to receive the payment of installments 
under the contract. But it is also well known that the most reliable indications do 
not always point the way of truth. It is also recognized that it is within the range 
of possibility that learned physicians and surgeons may find themselves in error as 
to conclusions reached after most careful examinations of patients, and that many 
people who have been considered by those qualified to judge all such matter to be 
totally and permanently disabled have recovered from the injury or malady and 
have regained their health, strength, and vigor, being able to pursue their avoca- 
tions, callings, trades, or professions. 

A few of the courts of our country have held with the contention of the plain- 
tiff in error, but the weight of authority is with the defendant in error. One of 
the leading cases construing this sort of a clause in a policy of this character is 
that of Ginell v. Prudential Insurance Co. of America, 205 App. Div. 494, 200 N. 
Y. S. 261. In that case the Appellate Division of New York held a contrary view. 
Mr. Justice Van Kirk wrote a dissenting opinion in which he contended for the 
view which we have herein expressed. The Court of Appeals of New York, 237 
N. Y. 554, 143 N. E. 740, reversed the Appellate Division and adopted the dissent- 
ing opinion written by Mr. Justice Van Kirk as the opinion of that court upon 
which the reversal was based. 

An interesting opinion enunciating the view herein expressed is that of Lewis 
v. Metropolitan Life Insurance Co. (La. App.) 142 So. 262. To like effect is the 
case of Conley v. Pacific Mut. Life Insurance Co., 8 Tenn. App. 405. 

In Metropolitan Life Insurance Co. v. Blue, 222 Ala. 665, 133 So. 707, 710, 79 
A. L. R. 852, the court said: 

“Appellee conceives that because the policy provides for payments to begin 
within three months after total disability intervenes, and because the insurer re- 
serves the right to call additional proofs from time to time after accepting proofs 
of permanent total disability, the expression ‘totally and permanently disabled’ 
covers that disability for three months, or some other undefined period. Some au- 
thority for such construction is not lacking. But the great weight of authority is 
otherwise, and for good reason. ‘Permanent’ has a well-known obvious meaning; 
is in contradiction to ‘temporary,’ so used in legal enactments as well as contracts. 
The construction insisted upon would wipe out all distinction between ‘temporary’ 
and ‘permanent’ disability. 

“So, the provisions mentioned are properly construed as affording a reasonable 
time to ascertain whether the disability is ‘total and permanent,’ and to keep open 
the question if after events disclose that it was not in fact permanent, but only 
reasonably appeared so to be.” 

The Alabama court cited the following cases which we find support this enun- 
ciation: 

“Ginell y. Prudential Ins. Co., 237 N. Y. 554, 143 N. E. 740, adopting the opin- 
ion of Justice Van Kirk, 205 App. Div. 494, 200 N. Y. S. 261; Hawkins v. John 
Hancock Life Ins. Co., 205 Iowa, 760, 218 N. W. 313; Conley v. Pacific Mutual 
Life Insurance Co., 8 Tenn. App. 405; Metropolitan etc., Co. v. Noe, 161 Tenn. 

S.W.(2d) 689; Leduc v. Metropolitan Life Ins. Co., 65 Quebec Sup. Ct. 

; Home Benefit Association v. Brown (Tex. Civ. App.) 16 S.W.(2d) 834; 
Shipp v. Metropolitan Life Ins. Co., 146 Miss. 18, 111 So. 453; Hollobaugh v. Peo- 
ple’s Mutual Accident Ins. Association, 138 Pa. 595, 22 A. 29; Joyce on Insurance 
(2d Ed.) pp. 5246, 5222; 1 C. J. 466; Doyle v. New Jersey Fid. & Plate Glass Ins. 
Co., 168 Ky. 789, 182 S. W. 944, Ann. Cas. 1917D, 851; Ellis v. New York Life 
Ins. Co., 214 Ala. 166, 106 So. 689.” 
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For the reasons stated, the judgment should be affirmed. 
It is so ordered. 


Affirmed. 
Whitfield, P. J., and Brown, J., concur. 


Davis, C. J., and Ellis and Terrell, JJ., concur in the opinion and judgment. 


BLACKMAN y. TRAVELERS’ INSURANCE CO. No. 23439. 
Court of Appeals of Georgia, Division No. 1. April 20, 1934. 
174 Southeastern Reporter 384. 
1. INSURANCE. 


“Total disability” does not mean absolute physical inability to pursue some 
occupation for wages, but exists where common care requires insured to desist 
from transacting his business, and insured in fact desists. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Insured could not recover for total disability where undisputed evidence 
demanded finding that insured did not abandon his work because of his disability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Error from Superior Court, Chattooga County; James Maddox, Judge. 

Suit by Effie Blackman against the Travelers’ Insurance Company. To 
review the judgment, plaintiff brings error. 

Affirmed. 

John D. & E. S. 
for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

Broyles, Chief Judge. 

[1] 1. “‘Total disability’ does not mean absolute physical inability to work at 
one’s occupation, or to pursue some occupation for wages or gain; but it exists 
1i the injury or disease of the insured is such that common care and prudence 
require him to desist, and he does in fact desist, from transacting his business. 
In such circumstances, total disability exists.” (Italics ours.) Cato v. AXtna Life 
Insurance Co., 164 Ga. 392 (4), 138 S. E. 787, 788. 

{2] 2. “If the insured, who was afflicted with tuberculosis, had quit pursuing 
his occupation of a weaver on account of his disease, then, under the evidence of 
the medical experts that it was unwise for him to work in the condition of his 
health, it would have been for the jury to say whether ordinary care required him 
to abandon his occupation, and whether total disability existed, under the principle 
of law that matters of this kind are ordinarily questions of fact for the jury. But 
as the insured did not abandon his calling on account of his disease, this principle 
is not applicable.” (Italics ours.) Cato v. A&tna Life Ins. Co., supra, headnote 5. 

3. In the instant case the undisputed evidence demanding a finding that the 
insured did not abandon his work because of his disability, and, under the facts o! 
the case and the foregoing rulings in the Cato Case, the verdict for the defendant 
insurance company was demanded. 

4. The general grounds of the motion for a new trial are expressly aban- 
doned in the brief of counsel for the plaintiff in error; and the special grounds of 
the motion complain only of alleged errors in the charge of the court. Under 
repeated rulings of the Supreme Court and of this court, where the verdict in a 


case is demanded by the law and the evidence, exceptions to the charge of the 
court will not be considered. 


Judgment affirmed. 
MacIntyre and Guerry, JJ., concur. 


Taylor, of Summerville, and Wright & Covington, of Rome, 


STODDARD v. BANKERS’ LIFE CO. et al. No. 14716. 
Appellate Court of Indiana, in Banc. June 7, 1934. 
190 Northeastern Reporter 628. 
1. INSURANCE. 


Life policies executed by old line companies, made payable to designated 
beneficiary, create absolute vested interest in policy in such beneficiary from date 
of issuance, delivery, and acceptance of policy, of which interest beneficiary can- 
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uot be divested without his consent, unless policy authorizes insured to change 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2, INSURANCE. . 

Where insured receives valuable consideration from beneficiary and delivers 
policy to beneficiary, equity invests beneficiary with vested interest in policy, of 
which he cannot be divested by insured without his knowledge and consent. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. j . 

Rule requiring courts to ascertain and effect intention of parties to contract 
applies to insurance contracts, except that liberal rule applies in favor of insured 
nd beneficiaries in case of doubt or ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 

Right to change beneficiary of life policy depends upon terms of policy, 
regardless whether policy is issued by old line company or mutual benefit associa- 
tion 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

\Vhere insured procured life policy to secure creditor beneficiary, changing of 
beneficiary of policy on life of insured’s wife to insured held not sufficient con- 
sideration for insured’s subsequent change of beneficiary of his policy to wife to 
make wife holder for value as against insured’s creditor. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

0. INSURANCE. 

\Vhere insured procured life policy to secure debt to creditor beneficiary and 
transferred policy to creditor, and creditor surrendered policy to insured on 
‘nsured’s false representation that he wanted double indemnity clause inserted, and 
insured substituted his wife as beneficiary, creditor held entitled to proceeds of 
policy in preference to insured’s wife. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. INSURANCE. 

Creditor had insurable interest in debtor’s life, although debt secured by 
policy was barred. 

(For other cases, see Insurance, Dec. Dig. § 116[5].) 

\ppeal from Superior Court, Porter County; Mark B. Rockwell, Judge. 

\ction by Wade Stoddard against Helen Rhodes Stoddard and others, wherein 
defendant Bankers’ Life Company filed an answer by way of interpleader, and 

erein named defendant filed a cross-complaint against plaintiff and codefendants. 

om an adverse judgment, named defendant appeals. 

Atfirmed. 

lohn Crumpacker, of Valparaiso, and Alfred Martin and Walter R. Arnold, 
oth of South Bend, for appellant. 

Daly & Freund and Loring & Loring, all of Valparaiso, for appellees. 


VANDE STOUWE v. BANKERS’ LIFE CO. No. 42233. 
Supreme Court of Iowa. May 15, 1934. 
254 Northwestern Reporter 790. 


INSURANCE. 

In administratrix’ action on life insurance policy, evidence held insufficient 

jury on question whether insured’s signature to instrument canceling policy 
and releasing insurer from liability was forged. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 
2. INSURANCE. 

In administratrix’ action on life insurance policy, insurer held to have burden 
to prove that release of liability under policy was executed by insured during 
his liietime and burden continues until end of case. 


(For other cases, see Insurance, Dec. Dig. § 646[11].) 
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INSURANCE. 

Where insurer, in action on life insurance policy, establishes execution of 
release by insured, burden is on plaintiff to establish that release was invalid 
because of fraud perpetrated on insured. 

(For other cases, see Insurance, Dec. Dig. § 646[11].) 

INSURANCE. 

In administratrix’ action on life insurance policy wherein insurer asserted 
release of liability and plaintiff alleged fraud in obtaining release, plaintiff held 
to have burden to prove that execution of release was obtained by statements 
that were false and known to be false. 

(For other cases, see Insurance, Dec. Dig. § 646[11].) 

INSURANCE. 

In administratrix action on life insurance policy, evidence /ield insufficient 
to present question for jury whether release obtained from insured during his 
lifetime was procured by insurer through fraud and deceit. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

6. INSURANCE. 

Administratrix suing on life insurance policy cannot complain on ground 
that she could not carry burden of proving that release of liability under policy 
was obtained by fraud, because agent of insurer was only witness present when 
release was signed, especially where agent was extensively cross-examined. 

(For other cases, see Insurance, Dec. Dig. § 646[11].) 

INSURANCE. 

Where rights and liabilities of insured and insurer under life insurance 
policy were not at end at time of negotiation of compromise and settlement of 
rights under policy, agreement for release of insurer’s liability under policy held 
not dependent for validity on existence of bona fide dispute between parties. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Mitchell, J., dissenting. 

Apppeal from District Court, Sioux County; C. W. Pitts, Judge. 

Action to recover on a life insurance policy. The facts are stated fully it 
the opinion. The appeal is prosecuted from judgment in favor of plaintiff. 

Reversed. 

Shull & Stilwill, of Sioux City, and R. B. Alberson and J. P. Lorentzen, both 
of Des Moines, for appellant. 

Raymond N. Klass, of Cedar Rapids, and Van Oosterhout & Kolyn, of 
Orange City, for appellee. 


SINCL 








AIR REFINING CO. LONG et al. No. 31447. 
Supreme Court of Kansas. May 17, 1934. 
32 Pacific Reporter (2d) 464. 
1. INSURANCE. 

Corporation had insurable interest in life of its president and general 
manager, which insurable interest did not cease because insured'’s services with 
corporation ceased some months before his death. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE 

Policies taken out by corporation on life of its president and general 
manager /tield not indemnitying contracts. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

Policies taken out by corporation on life of its president and general manager 
field not wagering contracts, notwithstanding insured severed his connection 
with corporation before his death. 

(For other cases, see Insurance, Dec. Dig. § 119.) 


4. INSURANCE. 


Policies which corporation took out on life of its president and general 
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manager field not void as against public policy, notwithstanding insured severed 
his connection with corporation before his death. 


(For other cases, see Insurance, Dec. Dig. § 119.) 
Syllabus by the Court. 

1. To stabilize its business, increase its financial standing, its bérrowing power, 
its ability to sell stock, and its assets, a corporation took out policies of insurance 
on the life of the person who was its president and general manager, in which 
policies the corporation was named as sole beneficiary. Held: (1) The corporation 
had an insurable interest in the life of the insured; (2) the policies were valid 
when issued; (3) and did not cease to be so because insured’s services with the 
corporation ceased some months before his death. Further sreld: Such policies 
are not indemnifying contracts; neither are they wagering contracts; neither 
are they void as being against public policy. 

2. There must be at least two parties to a contract. It is not possible for 
an individual simply by his own mental operations to enter into a contract with 
himself, or with himself and others, even though he acts in different capacities. 

3. An officer of a corporation owes to it such allegiance that he cannot 
contract with it to his personal advantage and to its detriment. Contracts 
between such officers and the corporation are subject to the keenest scrutiny. 
Whether they are void, or voidable only, depends upon the nature of the contract, 
the circumstances of its execution, and who acted for the corporation in its 
making. Such an officer cannot be heard to say that he alone made a contract 
with the corporation ot which he was president and general manager and which 
inured to his benefit and to the deiriment of the corporation. 

4. In an action in which such benefits were claimed by the personal repre- 
sentatives of such an officer, the record is examined, and it is held, such claims 
are not sustained either by the pleadings or the proof. 

Appeal from District Court, Riley County; Edgar C. Bennett, Judge. 

Actions by the Long Oil Company against the Northwestern Mutual Life 
Insurance Company, against the Penn Mutual Life Insurance Company, and 
against the Etna Life Insurance Company, wherein Laura E. Long and another, 
as executrices of the estate, last will, and testament of A. W. Long, deceased, 
were substituted as defendants in each case, and wherein the Sinclair Refining 
Company was substituted as plaintiff in each case. The defendants [aura EF. 
Long and another, as executrices of the will of A. W. Long, deceased, file cross- 
petition, and from an adverse judgment, they appeal. 

Affirmed. 

William Ritchie, of Omaha, Neb., Ira C. Snyder, of Manhattan, A. E. Crane 
and A. Harry Crane, both of Topeka, and C. Vincent Jones and W. T. Roche, 
both of Clay Center, for appellants. 

Walter E. Brown and Roger B. Jones, both of Kansas City, Mo., and R. P. 
Evans, George Clammer, Hal E. Harlan, and A. M. Johnston, all of Manhattan, 
for appellee. 





PRUDENTIAL INS. CO. OF AMERICA vy. HARRIS. 
Court of Appeals of Kentucky. April 24, 1934. 
70 Southwestern Reporter (2d) 949. 
INSURANCE. ; 

Evidence in insured’s action for total, permanent disability benefits under 
life insurance policy held to warrant verdict for him as showing his physical 
inability to hold regular job, do manual labor, or follow his usual vocation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Policy insuring against disability to engage in particular occupation con- 
templates inability to do all substantial material acts necessary to prosecution of 
insured’s business or performance of his occupational duties in customary and 
usuak manner . 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Policies insuring against inability to carry on any vocation, perform any 

work, or follow any occupation for compensation do not mean that insured 
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must be helpless in order to recover thereon, but merely that he must be unable 
to follow any substantial or remunerative occupation or do any labor, for which 
fitted or qualified, to earn livelihood. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

‘ourt will construe insurance contract according to its true character and 

Court will t tract ling to its t I t 1 
purpose and in sense in which insured had reason to suppose it was understood. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Insurance company, continuing to issue policies without modification after 
judicial construction of certain provisions thereof, should not be heard to insist 
that they do not cover risks they had been adjudged to cover. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. 

Fixing of period of insured’s disability as beginning when he quit work was 
crror, where his petition sought recovery of disability benefits only from time 
insurer ceased paying them and denied further liability and evidence was directed 
to insured’s condition after such time, but not harmful to defendant. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

7. INSURANCE. 

Judgment on verdict for plaintiff in insured’s action for total, permanent 
disability benefits that he was entitled to all monthly indemnities until date ot 
judgment veld not error, 

The petition alleged that plaintiff had been, was, and would be per- 
manently and totally disabled and entitled to benefits so long as he con- 
tinued in such condition. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Rees, C. J., and ‘Thomas, J., dissenting in part. 

: eae . , 

Appeal from Circuit Court, Greenup County. . 

Action by Harry Harris against the Prudential Insurance Company 
America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

R. W. Keenon, of Lexington, for appellant. 

Waugh & Howerton, of Ashland, for appellec. 


PRUDENTIAL INS. CO. v. COX. 
Court of Appeals of Kentucky. May 1, 1934. 
71 Southwestern Reporter (2d) 31. 
1. INSURANCE. 


If insured became disabled during life of group policy, that he thereafter 
ceased to be among employees covered by policy could not destroy his right to 
benefits, since liability attached with inception of disability. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Whether railroad policeman was totally and permanently disabled before he 
was discharged and during life of group policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Recovery on group policy held properly not limited only from time when 
proof of disability was furnished 15 months after disability arose, where polics 
did not specify any time for filing proof of disability and hence time was not oi 
essence, 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. INSURANCE. 

Where proof of disability was not furnished until 15 months after disability 
arose, insurer Jield not required to pay interest on installments which had accrued, 
where group policy provided that monthly installments would be payable on 
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receipt of proof which was condition precedent to collection of benefits although 
not to liability. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

5. INSURANCE. 

In action on group policy providing for 24 monthly installments, rendering of 
judgment for single sum on ground that insurer waived installment provision by 
denying liability held error, where policy did not reserve to insurer right of elec- 
tion whether to pay in lump sum, or by installments. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Appeal from Circuit Court, Estill County. 

Action by Raymond P. Cox against the Prudential Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

Rk. W. Keenon, of Lexington, for appellant. 

Shumate & Shumate, cf Irvine, for appellee. 

STANLEY, Commissioner. 

The appellee, Raymond P. Cox, was a railroad policeman until May 21, 1931, 
when there was a reduction in force. He was insured under a group policy issued 
by the appellant, which provided for the payment of $2,000 in twenty-four monthly 
installments should he become totally and permanently disabled from any cause 
during the life of the policy “to such an extent that he is rendered wholly, con- 
tinuously and permanently unable to engage in any occupation or perform any 
work for any kind of compensation of financial value during the remainder of his 
lifetime.” It is admitted that paid premiums carried the policy to June 30, 1931. 
Plaintiff filed suit November 19, 1932, charging that “while said insurance contract 
was in full force and effect * * * and on or about the 21st day of May, 1931,” 
he had become disabled within the terms of the policy. 

Defenses other than a traverse were that if the plaintiff had become disabled, 
it was after the policy terminated, and a failure to comply with the policy pro- 
visions relative to furnishing proof of disability. The judgment was for $2,000, and 
the appeal follows. 

[1] The principal ground submitted for reversal is that there was no evidence 

{ disability on or before May 21, 1931, when his insurance terminated by the 
cessation of his employment, or on June 30th when the policy lapsed, hence that 
the defendant was entitled to a peremptory instruction. Further, if it should be 
rogarded as sufficient to take the case to the jury, the verdict must be considered 
as flagrantly against the evidence. It is clear that the evidence of plaintiff’s condi- 
tion at the time of the trial and for some time before established a disability 
within the terms of the policy. The weight of the evidence is that while he was 
ill in May and June, 1931, his state of disability was hardly in the degree contem- 
plated by the policy. But the question before us now is only whether the evidence 
pertaining to that time was sufficient. If the insured became disabled as defined 
during the life of the policy, the fact that he thereafter ceased to be among the 
employees covered by the group policy could not destroy his rights to the benefits, 
‘er the company’s liability attached with the inception of the disability. Mutual 
lite Insurance Company v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961; 2Etna Life 
Insurance Company v. Wyant, 249 Ky. 562, 61 S.W.(2d) 50; Horn’s Administrator 

Prudential Insurance Company, 252 Ky. 137, 65 S.W.(2d) 1017; Bergholm v. 
Peoria Life Insurance Company, 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416; Atlas 
Life Insurance Company v. Wells (Ark.) 63 S.W.(2d) 533: Mid-Continent Life 
Insurance Company v. Christian, 164 Okl. 161, 23 P.(2d) 672. 

_ \We examine the evidence under this conception. Plaintiff testified that before 
he was let out he was sick at the stomach; unable to retain his food; vomited 
blood: and suffered with “burning and aching.” He had continued at his work 
because of necessitous circumstances when he could hardly get around.” Some 
tme in April or May,'1931, he consulted Dr. Hurst at Hazard who gave him a 
medical prescription. He saw Dr. Bach at Jackson in the fall of 1931. After mov- 
ability lig to Irvine, he went under the care and treatment of Dr. Wallace and has so 
crued, continued. He had not responded to the medical treatment although he had fol- 
le on ved the doctor’s orders carefully. Dr. Hurst did not testify. Dr. Wallace testi- 
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fied that in June, 1931, he diagnosed insured’s trouble as an ulcerated stomach: 
that such a condition usually responded to treatment and diet in six weeks or 
two months, but Cox had not responded and there had been no improvement. 
On the contrary he had been getting gradually a little worse. The symptoms 
resembled those of cancers, said the doctor, and he expressed the opinion that 
Cox had not been able to perform any labor or work since he had been under 
his care. His prognosis with respect to the permanency was not very definite 
because, apparently, of the doctor’s uncertainty whether his patient was suffering 
with ulcer or with cancer. He had previously made certain certificates which 
could be regarded as inconsistent with his testimony on the trial, and he appeared 
to be very cautious in giving his testimony. Dr. Bach stated that Cox first con- 
sulted him October 23, 1931, and was suffering with ulcers of the stomach. He 
expressed the opinion (as of August 16, 1932) that the insured had been wholly 
incapacitated since he had first seen him. Dr. Hume, of Richmond, made a 
general physicial and X-ray examination in November, 1932, and described the 
insured’s condition at that time. Based upon that condition and a_his- 
tory of the case, he expressed the opinion that Cox had been suffering with a 
gastric ulcer up until probably a year before and then had cancer of the stomach 
aud was totally and permanently disabled. 

[2] While the specific evidence relating back to the period before June 30, 
1931, is meager, the reasonable inferences from proof of continuing symptoms, 
chronic invalidism, and gradual development for the worse up to the time of the 
trial, coupled with that testimony, in our opinion was sufficient to authorize a sub- 
mission of the issue to the jury. Nor can we regard the verdict as being flagrantly 
awgainst the evidence, although, as stated, there was much to the contrary. Republic 
Life & Accident Insurance Company v. Gambrell, 248 Ky. 63, 58 S.W.(2d) 219; 
Equitable Life Assurance Society v. Fannin, 245 Ky. 474, 53 S.W.(2d) 703; John 
Hancock Mutual Life Insurance Company vy. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 
79 A. L. R. 848; AEtna Life Insurance Company vy. Wyant, supra: Horn’s Admin- 
istrator v. Prudential Insurance Company, supra. 


[3] There is nothing to show the company was informed of the insured’s con- 
dition or that he made any claim against it until in August, 1932, when proof of 
disability was submitted. This was fifteen months after it arose. While the policy 
was automatically canceled on June 30, 1931, as stated, the company’s liability had 
already attached if in fact the insured was disabled before that date. The ques- 
tion now is whether he lost the right to the benefits under that liability hy a 
failure to furnish proof thereof sooner. There are some contracts of insurance 
which make the furnishing of proof a condition precedent to recovery. This is 
not of that class. The certificate upon which the suit is based is identical with 
that copied in Horn’s Administrator v. Prudential Insurance Company, supra. It 
was there held that since the contract did not specify any time for filing the proof 
of disability as a condition to recovery, the time was not of the essence and lia- 
bility could not be avoided on that ground. The provisions of the master policy 
relied on by the defendant are to the same effect. It was proper therefore not to 
limit the recovery only from the time proof of disability was furnished. 

[4] But the agreement was that the monthly installments would be payable 
upon the receipt of such proof. This was a condition precedent to the collection 
of the benefits although it was not to the liability, and we are of the opinion that 
the company should not be required to pay interest on the installments which had 
accrued up to that time from the several dates on which they would otherwise 
have been payable. 

[5] The judgment was for the lump sum of $2,000. The right to this is 
claimed by the appellee upon the ground that by denying any liability the company 
waived its right to pay in installments, as was held in John Hancock Mutual Life 
Insurance Company v. Cave, supra, and Travelers’ Insurance Company v. Turner, 
239 Ky. 191, 39 S.W.(2d) 216. Those policies were different from this in that the 
right to satisfy the claims by a single payment or in annual installments were 
reserved by the company. For the reasons stated, a denial of liability was held to 
be a waiver of the right of election and the insured could recover the entire sum. 
There was no right of election reserved in this policy. The case comes within 
Howard y. Benefit Association of Railway Employees, 239 Ky. 465, 39 S.W.(2d) 
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657, 81 A. L. R. 375: Woods v. Provident Life & Accident Insurance Company, 
240 Ky. 398, 42 S.W.(2d) 499. It was, therefore, error to render judgment for a 
single sum. Under the instructions the verdict effectually found the insured to have 
been continuously disabled from a time before the policy terminated. So the judg- 
ment should have been for the total installments with interest on those which had 
accrued up to the time of the filing of proofs of disability from that date only, 
and on the subsequent ones from the respective dates upon which they were pay- 
able. Such reservation should have been made as not to foreclose the company 
from questioning the disability in the future. Such a judgment should now_be 
entered on the verdict. See Equitable Life Assurance Society v. Gobel, Ky. 
—, —— S.W.(2d) 2 and Equitable Life Assurance Society v. Preston, 253 
Ky. 459, 70 S.W.(2d) 18, decided March 20, 1934. 

’ For this purpose the judgment is reversed. 


1 Rehearing pending at date of publication. 


BLACKWELL v. ROSEBERRY et al. No. 1336. 
Court of Appeal of Louisiana. First Circuit. May 8, 1934. 
154 Southern Reporter 641. 
INSURANCE. 


Valid insurance contract requires mutual consent, and policy varying from 
terms proposed in preliminary negotiations is generally mere counter proposi- 
tion, necessitating applicant’s acceptance. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

Appeal from District Court, Parish of Vernon; Jno. B. Hill, Judge. 

Suit by John A. Blackwell against C. W. Roseberry and the New York 
Insurance Company. Judgment for plaintiff, and the insurance company appeals. 

Affirmed. 

Thompson & Ferguson, of Leesville, for appellant. 

Woosley & Cavanaugh of Leesville, for appellee. 

Mouton, Judge. 

Plaintiff applied to C. W. Roseberry, local agent of the New York Insurance 
Company, for a life insurance policy, for which he alleges, that he paid $463.60, 
that he never accepted the policy, and brings this suit to recover that amount 
with legal interest from C. W. Roseberry and the New York Insurance Company, 
in solido. 

Judgment was rendered for plaintiff for the amount claimed, from which the 
New York Insurance Company prosecutes this appeal. 

It is shown that on December 29 or 30, 1929, plaintiff gave Roseberry, agent 
ot the New York Insurance Company, $463.60 for an annual premium policy, 
which sum was subsequently collected by the agent for defendant. It is claimed 
by Roseberry, agent, that this policy was subsequently changed, at the request 
of plaintiff, to a semiannual policy. 

Plaintiff is positive in his testimony that he never gave his consent to such 
a change or substitution for the original policy for which he had given his check, 
and that Roseberry had promised to refund him the money he had paid. 

_ Walter Blackwell, son of the plaintiff, testifies that he called at the request 
ot plaintiff, his father, on Mr. Roseberry in reference to the policy; Mr. Rose- 
berry told him if he could not fix matters up he would refund the money to 
plaintiff. At this visit, his testimony is that he saw the year or annual policy, 
evidently the one first issued and which Roseberry said had been changed to a 
semiannual under the instructions of the plaintiff. 

Mr. Willie White, apparently a disinterested witness, says he visited Mr. 
Roseberry in company with plaintiff, at Leesville, March 26th, 27th, at Rose- 
berry’s office. He testifies that Roseberry exhibited the policy dated March 22d, 
and which, as we gather from the record, is the one, a semiannual policy, defend- 
ant company contends was issued as an amendment, modification, or substitution 
tor the original policy. 

The testimony of Mr. White is that plaintiff refused to accept this policy, 
stating that he was entitled to a reimbursement of his money. 

_ The preponderance of the evidence of these three witnesses shows that 
plaintiff did not consent to a change in the policy for which he had applied, 
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as contended for by Mr. Roseberry, agent. There is no other testimony in the 
record, other facts or circumstances, to support the testimony of Mr. Roseberry 
on this, the vital issue in the case, as against the testimony of the witnesses, to 
which we have hereinabove referred and which must therefore prevail. 

The general rule is that, when a policy varies in any way from the terms 
proposed in the preliminary negotiations, it becomes in its turn a mere counter 
proposition “and, to constitute a binding contract must be accepted by the appli- 
cant.” Cooley’s Briefs on Insurance (2d Ed.) vol. 1, p. 673, “Necessity of Accep- 
tance”; Mutual Life Ins. Co. v. Young, 23 Wall. 85, 23 L. Ed. 152; Cooley's Briefs 
on Insurance (2d Ed.) vol. 1, p. 674. 

A contract of assurance, although aleatory, depends for its validity or 
binding effect on the mutual consent of the contracting parties. Alliance Marine 
Assur. Co. v. Louisiana State Ins. Co., 8 La. 1, 28 Am. Dec. 117. 

It is clear, from the foregoing principle of law, that, as plaintiff did not 
consent to a change in the contract and never accepted the amended or sub- 
stituted second policy, he incurred no obligations thereunder to which the $463.60 
collected by defendant insurance company could be legally applied. 

Counsel for defendant company refer to the rule of law which says that an 
attorney cannot exceed the limits of his procuration and whatever he does beyond 
the power with which he is vested is void with regard to his principal, unless 
ratified. 

This rule has often been recognized by our courts, in many decisions cited 
by counsel for defendant in their brief. The solution of the issue presented 
does not, however, depend on the application of that rule. Here the policy 
was sent by defendant insurance company, but, as plaintiff did not authorize the 
change invoked by defendant and never accepted the policy, he was entitled to 
a refund of the money paid by him to defendant company, with legal interest, 
as was held below. 

Judgment affirmed. 


CLAY et al. v. DISTRICT GRAND LODGE No. 21, GRAND UNITED ORDER 
OF ODD FELLOWS OF LOUISIANA. No. 1353. 
Court of Appeal of Louisiana. First Circuit. May 8, 1934. 
154 Southern Reporter 654. 
2. INSURANCE. 

Beneficiaries, suing on fraternal society’s policy insuring life of one whose 
hody was never found after his disappearance, held not entitled to recover burial 
expenses. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 
4+. INSURANCE. : 

Circumstantial evidence in suit on life insurance policy issued by fraternal 
society held sufficient to establish death of insured, who disappeared. 

(For other cases, see Insurance, Dec. Dig. § 659.) 

Appeal from District Court, Parish of St. Mary; James Simon, Judge. 

Suit by Amelia Clay and others against the District Grand Lodge No. 21, 
Grand United Order of Odd Fellows of Louisiana. Judgment for plaintiffs, and 
defendant appeals. 

Affirmed. 

F. B. Smith, of New Orleans, for appellant. 

Chas. E. Fernandez, of Franklin, for appellees. 

Movton, Judge. 

[1] Plaintiff, appellee, filed a motion to dismiss the appeal, but is asking for 
damages for a frivolous appeal. The motion to dismiss must be considered as 
waived or abandoned. 

Merits. 

The district judge rendered the following opinion and decree: 

“This is a suit upon a policy of insurance, presenting the single questio 
the sufficiency of the proof of death of the person whose life was insured. . 

“John Robinson, the subject of the insurance, was an old man of about 8) 
years, feeble in body and in mind, and subject to recurrent heart attacks and 
epileptic fits, which would render him totally unconscious for periods of as long 
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as twenty to thirty minutes. It is shown that he left his home, which was situated 
on Germania plantation in this parish, about the noon hour on April 25, 1932. The 
last person to see him was one Willie Roberson. He was seen by the said Rober- 
son on a levee which runs along the rear line of the plantation, and which serves 
as a bank for a canal, having an approximate depth of ten to twelve feet. This 
levee leads into a deep swamp located in the rear of said plantation, and being 
interlaced with bayous, sloughs, and canais. At that particular time, the swamp 
was filled with water of approximately waist deep, and covered with water 
hyacinths, a condition then due to the annual high-water of that locality. It is 
shown that the insured was seen standing on the far line of the levee leading into 
the swamp, engaged in picking berries. 

“It is further shown that the weather on that day was fair, but on that even- 
ing it turned suddenly very cold, together with a heavy rainfall and high wind. 
This bad weather condition lasted for a period of approximately eight days. 

“On the evening of that day, the subject of the insurance not having returned 
to his home, a search was immediately started by members of his family, assisted 
by brother members of the insurance lodge. The searchers were greatly handi- 
capped due to the weather conditions, and though constant search was made for a 
period of almost three weeks, the insured was not found. 

“It is further shown that the insured has never since been heard of. It is 
shown that the insured had the habit of wandering away from his home in the 
direction of the levee and swamp for the purpose of picking berries, and moss, he 
heing too feeble to engage in any manual farm labor. On one prior occasion, it is 
shown that he became lost in the same swamp, which, however, was then com- 
partively dry and was located by searchers three days thereafter. 

“Practically a vear and a half has now elapsed since the date of the disappear- 
ance of the insured and to this date no tidings have yet been heard of him. 

“Counsel for the defendant fraternal society contends that the duration of 
the absence of the insured without being heard of is not sufficient to support a 
legal presumption, equivalent to proof of death, under the articles of our code 
touching absentees and the various decisions of our Supreme Court in support of 
that contention. There can be no doubt that if the proof of death stood upon the 
are presumption flowing exclusively from the mere disappearance of the insured, 
! would readily agree with that position. 

“But our Supreme Court has held in various decisions, that the proof of death, 
ke all other facts, may be established by circumstantial evidence, when, from the 
nature of the case, direct evidence is not accessible. 

“In the case of Boyd v. New England Mutual Life Insurance Company, 34 La. 
\nn. 848, the court therein said: 

“ “Absence, without being heard of, though not of sufficient duratiop to create 
i legal presumption of death, may yet be one of other attendant and supporting 
circumstances, which taken together, would satisfy the mind and conscience of a 
iwdge or jury that the party was dead. That is all that is required. 

_ Thus, disappearance under circumstances of shipwreck or earthquake, or 
attle, or explosion or like perils, might well produce such conviction. And this 
= has held that, in such matters, “It is essentially within the province of the 
ludge to draw the line of distinction, by the exercise of a sound discretion, 
‘ounded on the facts of each particular case.” Succession of Vogel, 16 La. Ann. 
39 [79 Am. Dec. 571]; Succession of Jones, 12 La. Ann. 397.’ 

_ “In the case of Davis, Administrator et al. v. Greve & Wilderman et al., 32 
ia. Ann. 420, the Court in that instance, maintained the sufficiency of the proof 
({ death wherein it was shown that the deceased was an old man, of about 80 
sears, was last seen attempting to cross a lake, returning to his home, under 
cather conditions which were then dangerous, and in which search was futile. 

“In the case of Jamison v. Smith, 35 La. Ann. 609, the Court therein stated: 

“‘We think the circumstances under which he left and the lapse of time since 

is disappearance fully justify the presumption of his death. It is true that time 
‘uincient has not elapsed to give rise of itself, apart from attending circumstances, 
inder the articles of the code, to the presumption of death. But the code does not 
establish any arbitrary rule on the subject. It has been frequently held that the 
lime for the establishment of a presumption of death, on account of absence, is 
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not absolutely fixed and immutable, but is subject to be modified according to the 
circumstances attending such absence. Such lapse of time is but a circumstance to 
be considered in conjunction with other circumstances. Thus, a disappearance for 
a time under peculiar circumstances might produce the conviction of death, where 
undoubtedly no such conclusion would follow or exist.’ 

“The principle established as quoted above was again affirmed in McCaffery 
v. Benson, 38 La. Ann. 198. 

“Defendant has cited Succession of Herdman, 154 La. 477, 97 So. 664, in sup- 
pert of its contention. It will be readily observed that this case has no application 
to the case at bar, though the Supreme Court in that case reiterated its former 
doctrine. In that case, the court simply held that the presumption of death, based 
solely upon the lapse of time, without other attendant circumstances, would not be 
justified unless a century has passed since the party’s birth. 

“In the case at bar, there are many circumstances, besides the mere disappear- 
ance, which to my mind, convince me that the subject of the insurance is dead. 
These circumstances need not again be particularized, because they are contained 
in my statement of facts. In my mind and conscience, due to the particular facts 
of this case, they plainly indicate that the insured is no longer living, and that he 
perished in the locality in which he was last seen. His extreme old age and help- 
lessness, the topography of the terrain, the weather conditions which then existed 
and continued for over a week, satisfy me that the insured could not have lived 
under such circumstances. His disappearance and absence for over a year and a 
half plainly support my conviction of his death. It is shown that his few wander- 
ings were confined to that area of the plantation on which he lived. He was not 
one, due to his old age, feebleness of mind and body, who was inclined to, or 
ever, left his home for any period of time, other than the occasion of his absence 
for three days due to being lost in the same locality. After listening attentively 
to the witnesses, observing their demeanor, I am convinced of their credibility. 

“It is shown that the insured was issued a policy by the defendant fraternal 
society, on May 2, 1902, and was at the time of his death, in the latter part of 
April, 1932, a member in good standing, his dues having been regularly paid. The 
policy of insurance provides that if death should occur after sixty months from 
the date of the policy, the beneficiaries are entitled to the sum of $500.00. The 
insured having died after sixty mouths of the date of the policy, plaintiffs who 
are the named beneficiaries are jointly entitled to that amount. ee 

[2] “Plaintiffs contend that they are likewise entitled to the sum of $65.00 
due by the defendant fraternal society under the rules and regulations of the 
burial department of said society. 

“This contention is without merit. The rules and regulations of the burial 
department of said fraternal society provide that the burial department, upon the 
death of one insured member, shall pay to the subordinate lodge the sum of 
$65.00 to defray the burial expenses. It is shown that this amount, under its rules 
and regulations, is paid by the subordinate lodge to the person or persons who 
have incurred the burial expenses. It may be paid, under the rules, to the under- 
taker, who has officiated, or to the family of the deceased who have incurred the 
charges. This department was organized for the purpose of providing decent bur- 
tals for deceased members. 

“In the case at bar, the plaintiffs, nor anyone else, have incurred any expenses 
of that character. The body of the deceased has at no time been found. Conse- 


uently, no burial charges having been incurred, no claim can be legally maintained 


for that item. 


“For these reasons, let there be judgment in favor of the plaintiffs, ordering 
the defendant fraternal society to pay unto the former the sum of $500.00 due 
under the policy of insurance issues therein on the life of the said John Robinson. 
now deceased, with legal interest from judicial demand until paid. All costs ot 
this proceeding to be borne by the defendant.” 

[3] The only defense is that plaintiffs are relying, solely, on the absence o! 
John Robinson, the insured, since his disappearance on the 25th of April, 1932, for 
proof of his death. If it were true that plaintiffs are depending for recovery 
altogether on that fact, evidently, counsel for defendant would be correct in his 
contention, that there could not be a presumption of death hecause of the mere 
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absence of John Robinson as he was not 100 years of age when he disappeared. 
Counsel for defendant is supported in this contention by several decisions to which 
he reters. 

It is, however, evident, from the opinion of the district judge above repro- 
duced, that he did not rest his finding that the assured was dead on proof of his 
mere absence. The lapse of time following the absence of a person, it is clearly 
pointed out by the trial judge, is but a circumstance to be considered with other 
tacts and circumstances for proof of death. This clearly appears from the refer- 
ence by the court to the case of Boyd v. New England Mutual Life Insurance 
Company, 34 La. Ann. 848, where the court said: 

“Absence, without being heard of, though not of sufficient duration to create 
a legal presumption of death, may yet be one of other attendant and supporting 
circumstances which, taken together, would satisfy the mind and conscience of the 
judge or jury that the party was dead. This is all that is required.” 

[4] The district judge in his well-considered opinion refers to the facts and 
circumstances of the case, not necessary to be referred to, which unquestionably 
support the circumstance of absence of the insured, that are of a character to 
convince the judicial mind that the assured is dead, and as was said in Boyd suit, 
above cited, “this is all that is required.” 

The case of Boyd cited by the court is in line with other decisions of our 
courts on this subject and was properly applied to the facts and circumstances of 
this case. 

Finding no error in the judgment appealed from, it is affirmed with cost. 


BONT et al. v. SOVEREIGN CAMP, W. O. W. No. 1330. 
Court of Appeal of Louisiana. First Circuit. May 8, 1934. 
154 Southern Reporter 678. 
1. INSURANCE. 

Evidence held to show that premium upon fraternal benefit certificate was paid 
on October 28, 1932, as evidenced by receipt, and not on November 7, 1932, as con- 
tended by insurer, so as to preclude recovery because on November 7, 1932, in- 
sured was delinquent and could not be reinstated because he was in ill health. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

\ppeal from District Court, Parish of St. Landry; B. H. Pavy, Judge. 

Suit by Joe J. Boni and another against the Sovereign Camp of the Woodmen 

i the World. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Haas & Haas, of Opelousas, for appellant. 

Lewis & Lewis, of Opelousas, for appellees. 


McBRIDE v. ACME INDUSTRIAL LIFE INS. SOC. No. 32668. 
Supreme Court of Louisiana. March 26, 1934. Rehearing Denied April 23, 1934. 
154 Southern Reporter 741. 

INSURANCE. 

General laws relating to life, health, and accident insurance, held applicable to 
industrial life insurance (Act No. 52 of 1906, amended and re-enacted by Act No 
227 of 1916; Act No. 97 of 1908: Act No. 65 of 1906, § 7). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

o Where insured was not examined by physician before issuance of industrial 
lite policy, and copy of application was not attached to policy, statements, if any, 
regarding applicant’s health at time of application, and application itself, held 
inadmissible in suit on policy (Act No. 52 of 1906, amended and re-enacted by Act 
No, 227 of 1916; Act No. 97 of 1908; Act No. 65 of 1906, § 7). 

(For other cases, see Insurance, Dec. Dig. §§ 389[9], 650, 655[2].) 

_ Suit by Elizabeth McBride against the Acme Industrial Life Insurance So- 
cety. Judgment in favor of the plaintiff was affirmed by the Court of Appeals 
(190 So. 110), and the defendant applied for certiorari, or writ of review, which 
Was granted. 


Judgments affirmed. 
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Charles J. Rivet, of New Orleans, for relatur Acme Industrial Life Ins. Soc, 

Herman L. Midlo, of New Orleans, for respondent Elizabeth McBride. 

J. I. McCain and Robert B. Todd, both of New Orleans, amici curie in sup- 
port of plaintiff. 

Spencer, Gidiere, Phelps & Dunbar and Louis B. Claverie, all of New Or- 
leans, amici curie in support of Acme Industrial Life Ins. Soc. 

Porteous, Johnson & Humphrey and Sterling Parkerson, all of New Orleans, 
amici curie. 

Opom, Justice. 

Plaintiff is the beneficiary under an industrial life insurance policy on the life 
of George McBride. The policy was issued on September 19, 1932, and he died 
on November 19 of that year; the cause of death being cancer of the stomach. The 
insurance company refused to pay the amount of the policy to the beneficiary and 
she brought suit. The defense urged by the company was that, at the time the 
deceased made application for the policy, he warranted that he was in good health, 
and that it was discovered after the issuance of the policy that at the time he 
made the application he was afflicted with the disease which caused his death. 

There was judgment in favor of plaintiff as prayed for, and the insurance com- 
pany appealed to the Orleans Court of Appeal. The judgment was affirmed. The 
defendant applied to this court for writs, which were granted, and the case is be- 
fore us now for review. 

{1, 2] There is in the record an agreed statement of facts, which shows that 
the disease from which the insured died was contracted prior to the date on which 
the policy was issued, but that he may have been unaware of that fact. It shows 
further that the insured was not examined by a physician on behalf of the defend- 
ant company prior to the issuance of the policy, and further that no copy of the 
application for insurance signed by the insured was attaached to the policy. 

This statement was put into the record merely to show what could have been 
proved on trial. But plaintiff, in agreeing to the statement, reserved the right to 
object to the admissibility of any and all testimony relative to the condition of the 
insured’s health at the time of the issuance of the policy and especially to the ad- 
missibility of what, if any, statement the deceased made with reference to his 
health in the application for the insurance signed by him, and to the introduction 
in evidence of the application, a copy of the same not having been attached to the 
policy. 

When the case came on for trial, plaintiff objected to all such testimony. This 
objection was sustained, and there was judgment for plaintiff. 

It is conceded that, if the provisions of Act No. 52 of 1906, as amended and 
re-enacted by Act No. 227 of 1916, and Act No. 97 of 1908 apply to insurance 
policies of this kind, the judgment is correct. Defendant, however, grounds its 
defense upon the proposition that the provisions of those statutes do not apply to 
industrial life insurance, which is authorized, defined, and regulated by Act No 
65 of 1906, a special act which, it is argued, places such insurance in a class by 
itself. The reason suggested why the acts of 1908 and 1916 do not apply to in- 
dustrial life insurance is that neither of them mentions such insurance and section 
7, \ct No. 65 of 1906, provides that “no law. hereafter passed, shall be held or 
deemed to refer to the business of industrial life insurance unless the same is ex 
pressly referred to in said law.” 

It is doubtiul whether any consideration whatever should he given section 
\ct No. 65 of 1906, for the reason that the subject-matter thereof is not mentioned 
in the title to the act. The object of the act as expressed in its title is to define 
and regulate the business of industrial life insurance; to provide the manner 10 
which corporations, societies, etc., shall he authorized to do business in this state: 
to provide for the making of a deposit with the treasurer and the amount thereot; 
provided that foreign corporations, associations, etc., which have made sufficient 
deposit in the state in which they are incorporated or sufficient deposit in an 
ther state, shall not be required to make deposit in this state; and fixing penalties 
for the violation of the act and repealing all laws in conflict with it. 

No one reading the title would suspect that a provision like that contained in 
section 7 would be found in the body of the act. It is probable that for this rea- 
son the Legislatures of 1908 and 1916 overlooked this most unusual provision The 
hench and har of the state seem to have overlooked it. Numerous cases involving 
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industrial life insurance and policies issued by such companies have been before 
the Courts of Appeal and before this court, and, so far as the reported cases show, 
the court's attention was never directed to this section of the statute until the 
case of Jackson v. Unity Industrial Life Ins. Co. was brought before the Orleans 
Court of Appeal in May 1932. 142 So. 207. 

\cts No. 97 of 1908 and No. 227 of 1916 are general laws which express the 
policy of the state with reference to insurance and insurance policies, and in ex- 
press terms they refer to life insurance companies and policies generally. The act 
of 1908 refers to “life, health and accident insurance companies,” and the act of 
1916 to “life insurance policies.” The companies authorized by Act No. 65 of 1906 
are “life insurance companies,” and the policies issued by them are “life insurance 
policies.” We have no doubt that it was intended that the provisions of these acts 
should apply to industrial life insurance companies and the policies issued by them. 

\ct No. 65 of 1906 itself shows that the Legislature did not intend to exempt 
ndustrial life insurance companies from the general laws of the state governing 
life, health, and accident insurance companies, for in section 2 it is specifically pro- 
vided that all corporations, societies, relief organizations, etc., “issuing policies or 
benefit certificates and carrying on their husiness in the manner and within the 
meaning and definition set forth in Section 1 of this Act, shall be held and deemed 
io be doing an industrial life insurance business and shall be subject to this Act, 
mid all the other laws of this State, not repugnant to this Act, regulating the busi- 

of life, health and accident insurance in this State.” (Italics ours.) 

There is nothing in Act No. 97 of 1908 or Act No. 227 of 1916 repugnant to 
\ct No. 65 of 1906. The Legislature of 1906 adopted Act No. 115, p. 182, to pro- 


vide for the “organization, admission and regulation of associations transacting 
the business of life, accident, sick benefit, or physical disability insurance on the 
fraternal plan.” (Italics ours.) e 

Section 4 of that act provides “that, except as herein provided, such association 
hall be governed by this Act and shall be exempt from all provisions of the in- 
urance laws of this State.” (Italics ours.) 

Section 4 of this act was amended by Act No. 256 of 1912 so as to provide: 

“That except as herein provided, such societies shall be governed by this Act, 
nd shall be exempt from all provisions of the insurance laws of this State, nof 
nly in governmental relations with the State, but for every other purpose,’ 
(Italics ours.) 

Section 4 of both the original act and the act as amended contain the additional 
clause that “no law hereafter passed shall apply to them, unless they be expresslv 
lesignated therein.” 

This clause corresponds to section 7 of Act No. 65 of 1906. Counsel for the 
nsurance company and several attorneys who filed briefs as amici curie argue 
hat the Legislature, by inserting section 7 in Act No. 65 of 1906, “made clear its 
se to Create a distinct class of insurance business,” and that “The Legisla- 
of Louisiana did precisely the same thing with regard to another class of in- 
surance which it considered beneficial to the poor by Act 256 of 1912 regulating 

surance issued by fraternal societies” (quoted from the defendant’s brief), and 
point out that the act of 1912 contains a clause in section 4 similar to section 
\ct No. 65 of 1906. 

‘ounsel have not “read the parables aright.” They overlook the fact that sec- 

2 of Act No. 65 of 1906, which act defines and regulates the business of “in- 
dustrial life insurance,” provides that companies doing such business “shall be 
subject to this Act and all the other laws of this State, not repugnant to this Act, 
regulating the business of life, health and accident insurance in this State,’ where- 
as the very same Legislature adopted Act No. 115 providing for the organization 
ind regulating of “life, accident, sick benefit, or physical disability insurance on 

e fraternal plan,” and it specifically provided in that act that “Such association 
shall be governed by this Act and shall be exempt from all provisions of the in- 
urance laws of this State,” the amending Act No. 256 of 1912 adding “not only in 
governmental relations with the State, but for every other purpose.” Section 4. 
\ll italics ours.) 

Both the original Act No. 115 of 1906 and the amending Act No. 256 of 1912 
relating to “association” transacting benefit insurance business, “on the fraternal 
plan,” refer in section 1 to “any corporation, society, order or voluntary association, 
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without capital stock, organized and carried on solely for the mutual benefit of its 
members and their beneficiaries, and not for profit and having a lodge system and 
ritualistic form of work.” (Italics ours.) 

The chief difference between industrial life insurance companies organized and 
operating under Act No. 65 of 1906 and societies organized and operating under 
the other acts referred to is that the latter are fraternal benefit societies having 
a lodge system with ritualistic form of work and “carried on solely for the mutual 
benefit of its members and their beneficiaries and not for profit,’ whereas the 
former are not fraternal organizations, have no ritualistic form of government 
with lodge system, are not carried on solely for the benefit of its members, but 
are organized and carried on for profit. 

Those fraternal societies authorized under Act No. 115 of 1906, as amended, 
were unquestionably intended to be set apart in a class to themselves and were not 
intended to be governed by the general laws of the state relative to insurance 
companies, for the act says so in plain terms. 

On the contrary, industrial life insurance companies authorized by Act No. 
65 of 1906 were not intended to be so set apart, for the act in terms subjects them 
to all other laws of the state regulating the business of life, health, and accident 
insurance. 

There are two significant points which must not be overlooked. The first is 
that Act No. 65 of 1906, defining and regulating the “business of industrial life 
insurance,” and Act No. 115, relating to the organization and regulation of fra- 
ternal henefit societies, were adopted by the same Legislature, and the second 
is that the acts were introduced by the same House member, Mr. Guilbeau, the 
one being House Bill No. 79, and the other House Bill No. 85. When Mr. Guil- 
beau introduced his Bill No. 85, he knew, of course, what was in his Bill 79 
In his Bill 85, it was provided that sucly societies or associations as might be 
organized under that act should be exempt from all the provisions of the insur- 
ance laws of the state, whereas in his Bill 79 relating to industrial life insurance 
companies just the opposite was stipulated. If it had been intended that industrial 
life insurance companies should be relieved of the general laws which express 
the policy of the state with reference to life insurance companies and the life 
insurance policies issued by them, such intent would have been clearly expressed 
just as it was in Act No. 115 of 1906, as amended by Act No. 256 of 1912. 

We cannot therefore give section 7 of Act No. 65 of 1906 the effect which 
counsel think it has. 

In this connection, we take occasion to say that, while this court has not 
heretofore had occasion to pass directly on the point here raised, it has in at 
least two cases had before it questions involving the liability of industrial life 
insurance companies to beneficiaries under policies issued by them and in those 
cases has referred to and applied the general laws with reference to life insur- 
ance companies and life insurance policies. Shuff v. Life & Casualty Ins. Co., 
164 La. 741, 114 So. 637; Whitmeyer v. Liberty Industrial Life Ins. Co., 166 La 
328, 117 So. 268 

In numerous cases decided by the Courts of Appeal the general statutes have 
been applied to industrial insurance contracts, and in at least two notable cases 
it was held specifically that the general laws do apply to such policy contracts 
Oglesby v. Life Ins. Co., 12 La. App. 311, 124 So. 551 (Second Circuit) ; Jackson 
v. Unity Industrial Life Ins. Co. (La. App.) 142 So. 207 (Orleans Circuit). 

Construing all the provisions of Act No. 65 of 1906 together and keeping in 
mind the provisions of Act No. 115 adopted at the same session, we do not think 
the Legislature intended to place industrial life insurance contracts beyond the 
scope of the general statutes previously enacted or which might be subsequently 
adopted declaring the general policy of the state with reference to life insurance 
policy contracts 

The judgments of the First city court of the Parish of Orleans, section C 
and the Court of Appeal, Orleans Circuit, are affirmed 

St. Paul, J., absent. 
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Life] Albert v. New Capital Industrial Life Ins. Co. 


ALBERT v. NEW CAPITAL INDUSTRIAL LIFE INS. CO. No. 
Court of Appeal of Louisiana. Orleans. May 21, 1934. 
154 Southern Reporter 755. 
2 INSURANCE. 

Ambiguity in industrial life policy written by insurer must be construed 
against insurer 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Industrial life policy providing that only one-half of insurance would be 
paid if death occurred from diseases named or any chronic disease contracted 
within 18 months contained ambiguity as to whether 18-month provision applied 
to named diseases and policy would be construed in favor of claimant, as entitling 
her to full amount where insured died from disease named. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from First City Court of New Orleans; William V. Seeber, Judge. 

Action by Eleanore Albert against the New Capital Industrial Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

John T. Charbonnet and Harold M. Rouchell, both of New Orleans, for 
appellant. 

\. H. Reed, of New Orleans, for appellee. 

Hiccins, Judge. 

This is a suit by a beneficiary to recover the sum of $150 representing the 
face value of an industrial life insurance policy. The sole defense is that the 
insured died of tuberculosis and under the provisions of the policy only one- 
half thereof is due. 

There was judgment in favor of the plaintiff as prayed for and defendant 
has appealed. 

[1] On the trial of the case the only evidence offered by defendant to 
prove that the deceased died of pulmonary tuberculosis was the physician’s state- 
ment filed by the plaintiff with the defendant in connection with the proof of 
death. Counsel for the plaintiff objected to the introduction of the statement 
on the ground that it was hearsay, contending that as the doctor who had made 
the statement was available as a witness, plaintiff was entitled to cross-examine 
him. The trial court referred the objection to the merits. Thereafter, counsel 
for the plaintiff did not make any attempt to explain or contradict the physician’s 
statement and has not asked that the case be remanded for that purpose. being 
content to rely upon his interpretation of the clause in controversy. The 
wuthorities are to the effect that proofs of death submitted by a beneficiary are 
admissible in evidence as statements against the interest and unless explained 
or contradicted are sufficient to establish the facts sought to be proved by them. 
7 Cooley’s Briefs on Insurance, page 5929; Volume 8, Couch on Insurance, § 
2200, page 7114; Leman v. Manhattan Life Ins. Co., 46 La. Ann. 1189, 15 So. 388, 
341. Rk. A. 589,49 Am. St Rep. 348; 14 Ruling Case Law, § 605, p. 1443; Ziolkowski 
vy. Continental Casualty Co., 263 Ill. App. 31; Wilmer vy. Industrial Health, Acci- 
dent & Life Ins. Co., 101 Pa. Super. Ct. 366; Borgen v. John Hancock Mut. 
Life Ins. Co., 99 Pa. Super. Ct. 377; Metropolitan Life Ins. Co. v. Cleveland’s 
Adm’r, 226 Ky. 621, 11 S.W.(2d) 434; Jensen vy. Continental Life Ins. Co. (C. C. 
\.) 28 F.(2d) 545; Metropolitan Life Ins. Co. v. Dabudka, 232 Mich. 36, 204 N. 
W. 771; Anderson v. Royal Highlanders, 195 Iowa, 1252, 193 N. W. 640; Dickey 
v. Supreme Tribe of Hen Hur, 218 Mo. App. 281, 269 S. W. 633; Fay v. Metro- 
politan Life Ins. Co., 119 Misc. 715, 197 N. Y. §S. 287. Therefore, under the 
circumstances, we shall treat the case as if the insured died of pulmonary tuber- 
culosis. 

2, 3] The clause which we are called upon to interpret reads as follows: 

“Only one-half of the death benefits otherwise payable under this policy, 
will be paid if death occurs from any of the following diseases :—Organic Heart 
Disease, Tuberculosis, Brights Disease, Cerebral Hemorrhage, Paralysis, Hyper- 
tension or any chronic disease contracted within eighteen (18) months from 
date of policy, nor will any benefits be paid under this policy if the insured is 
killed while violating the law or in consequence of a criminal act.” 
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The issue presented is whether or not the words “contracted within eighteen 
(18) months from date of policy” refer back to and qualify the word “tuber- 
culosis.” If they do, it is conceded that plaintiff is entitled to recover, other- 
wise her claim must fail. It will be noted that after the word “Hypertension,” 
there is neither a period nor a comma to indicate that there was a break in 
the sense or continuity of the sentence. In the last part of the clause which 
deals with the subject of the company’s nonliability if insured is killed while 
violating the law or engaged in a criminal act, it will be observed that there 
is a comma before the word “nor” indicating that it was the intention of the 
writer of the policy to keep that matter separate and independent of the preced 
ing subjects. It is our opinion that the language in question is susceptible of 
two different meanings, the meaning contended for by plaintiff and the meaning 
advocated by the defendant and, therefore, an ambiguity exists in the clause 

In Volume 36 Cyc. p. 118, we find the following: 

“An ambiguity exists in a statute where it is susceptible of two or more 
different meanings or applications without doing violence to its terms.” 

Since we have concluded that an ambiguity exists, it follows that as the 
company wrote the policy it must be construed against it in favor of the 
claimant. Meyer v. Queen Ins Co., 41 La. Ann. 1000, 6 So. 899; Williams y. 
Life Ins. Co. of Virginia, 3 Orl. App. 34; Cole v. Mutual Life Ins. Co., 129 La 
704, 56 So. 645, Ann. Cas. 1913B, 748; Brady v. Fidelity Mutual Life Ass’n, 13 
Orl. App. 35; 32 C. J. § 265, page 1132. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


RESNEK vy. MUTUAL LIFE INS. CO. OF NEW YORK. 
SAME v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Norfolk. May 26, 1934. 
190 Northeastern Reporter 603. 
1. INSURANCE. 


Life policy beneficiaries have interest which may be asserted in actions 
based upon policies and brought in beneficiaries’ own names (G. L. [Ter. Ed] 
c. 175; § 125) 

For other cases, see Insurance, Dec. Dig. § 624[6].) 

2. INSURANCE. 

Interest of beneficiary of life policy containing reservation to insured of 
right to change beneficiary is a qualified vested interest which is subject to be 
defeated should insured in his lifetime change beneficiary in manner prescribed 
by policy (G. &. [ Ter. Kad. | c. 175, § 125). 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Right of life policy beneficiary becomes vested upon death of insured (G. L 
[ter. i4:}-c.. 173,§: 228). 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE. 

Where under life policy insured could change beneficiary by specified method, 
no one could elect on insured’s behalf to effect such change (G. L. [Ter. Ed] 
c. 175, 3: 125) 

(For other casse, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Where under life policy beneficiaries could be changed by written notice t 
home office and indorsement upon policy, and blank signed by insured was 
rejected by supervisor of local office and policy returned to insured, such action 
on part of insured was not substantial compliance with requirements so as 
etfect change of beneficiaries (G. L. [Ter. Ed.] c. 175, § 125). 

(For other casse, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

As respects change of beneficiary, insured’s wife who had possession of lif 
policy, even if there was assignment thereof to her, valid as between her and 
insured, did not acquire right as against named beneficiaries, where insured at 
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, time gave to insurer written notice of assignment (G. L. 
125). ; 
(For other casse, see Insurance, Dec. Dig. § 587.) 
INSURANCE. 

Beneficiaries’ vested rights under life policy were not affected by insurer's 
petition of interpleader and payment of policy proceeds into court in alleged 
beneficiary's action upon policy, since insurer cannot, by act done by it after 
rights of named beneficiary have vested, waive or destroy such rights, notwith- 
standing insurer when sued on policy may waive any rights it possesses under 
policy (G. L. [Ter. Ed.] c. 175, § 125). 

(For other cases, see Insurance, Dec. Dig. § 586.) 

i,xceptions from Superior Court, Norfolk County; Hammond, Judge. 

Actions by Verna Resnek, administratrix, against the Mutual Life Insurance 
Company of New York, and against the Metropolitan Life Insurance Company 
wherein defendants filed petitions of interpleader and wherein Esther Resnek 
and another were claimants in the first action and Dorothy Resnek was claimant 

the second action. Verdicts for claimants in the first action in the sum of 
$1,344.22, and verdict for claimant in the second action in the sum of $8,720.10, 
and plaintiff brings exceptions. 

I:xceptions overruled. 

R. L. Sisk, of Lynn, for plaintiff. 

J. EK. Hannigan and J. J. Tutun, both of Boston, for defendants. 

DONAHUE, Justice. 

The plaintiff brought actions at law against two insurance companies on 
policies of insurance issued by them some time prior to 1929 on the life of her 
usband who married the plaintiff in January and died on August seventh 
i that year. She described herself in the writs as administratrix of the estate 
her husband, but as bringing the actions for her own benefit. One policy 
designates the insured’s sister and mother and the other policy his sister as 
seneficiaries. Kach company filed a petition of interpleader, the beneficiaries 
appeared as parties and tiled answers, the companies paid into court the amounts 
lue as proceeds of the policies and their liabilities thereunder were declared 
terminated in one case by stipulation of the parties and in the other by an 
rder of court. The actions were tried together in the superior court and at the 
close of the evidence the judge, subject to the exceptions of the plaintiff, directed 
a verdict for the beneficiaries. Each bill of exceptions states that the only 
question at issue was whether there had been a valid change of beneficiary or 
beneficiaries under the policy whereby the plaintiff was substituted as bene- 
iclary for those designated as such in the policies. 

The plaintiff testified that early in May, 1929, her husband delivered to her 
two insurance policies on which the present suits are brought and another 
olicy with which we are not here concerned, saying that he wished her to 
lave aud receive their proceeds, and that she thereafterward retained the two 
olicies here in question except for a short time when they were mislaid. Other 
estimony applicable in the action against the Metropolitan Life Insurance 
Company, taken in its aspect most favorable to the plaintiff, is here summarized. 
lhe insured entered a hospital in the latter part of July and on August third 
e had a talk with the plaintiff about a change in the beneficiaries in the policies 
and on the same day at his request she went to a branch office of that company 

Boston and told the supervisor that she had been sent by her husband to get 
lank forms for a change of beneficiary. She was given such a printed form 
nd took it to her husband who filled it out and signed it on August 5. It 
ated above the place of signature: “I understand that this designation of 
beneficiary will take effect when endorsed on the Policy by the Company and 
not before, and that if an examination of the records of this Policy at the Home 
Office of the Company discloses any reason why the designation cannot be made, 
this beneficiary designation form shall be returned to me by the Company 
without endorsement of designation of beneficiaary on the Policy. I under- 
‘tand that legal process or action between the parties to the contract, insanity 
i minority of any of the interested parties, or an order of a Court may serve 
to prevent the proposed designation of beneficiary.” On the same day, August 
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5, the plaintiff took the form signed by the insured and the policies to the 
office of the company and handed them to the supervisor. He signed the form, 
then apparently went and conferred with some one else in the office, and return- 
ing told her that the insured’s father had been in and “‘gummed’ up the works,” 
tore up the form and handed the policies back to her. She then reported what 
had taken place to the insured and he said he would see his father. 

[1] Each of the policies here in suit provides that the insured may “designate 
a new beneficiary * * * by filing written notice thereof at the Home Office of 
the Company accompanied by this Policy for suitable endorsement” and that 
“Such change shall take effect upon the endorsement of the same” on the 
policy by the company. In the present case neither written notice of a change 
of beneficiary nor the policy was sent to the home office of either company and 
no indorsement of any chage made thereon. The claimants assert the rights 
of beneficiaries who are so designated in insurance policies as those policies 
stood at the time of the death of the insured. Such beneficiaries have an interest 
which may be asserted in actions based upon the policies and brought in their 
wn names. G. L. (Ter. Ed.) c. 175, § 125; Tyler v. Treasurer & Receiver Gen- 
eral, 226 Mass. 306, 308, 115 N. E. 300, L. R. A. 1917D, 633. 

[2-4] The interest of a beneficiary, designated in a life insurance policy 
containing a reservation to the insured of the right to change the beneficiary 
named, has been described as “a qualified vested interest, which is subject to 
be divested and defeated should the assured in his lifetime exercise the power 
given him to change a beneficiary in the manner prescribed by the contract 
eee the insurer and the assured.” Kochanek y. Prudential Ins. Co. of 
\merica, 262 Mass. 174, 177, 159 N. E. 520, 522. See, also, Hersam v. AEtna Life 
Ins. Co., 225 Mass. 425, 427, 114 N. E. 711; Marsh v. Supreme Council American 
Legion of Honor, 149 Mass. 512, 515, 21 N. E. 1070, 4 L. R. A. 382; Lorando y 
Gethro, 228 Mass. 181, 188, 117 N. E. 185, 1 A. L. R. 1374. The right of such a 
beneficiary during the life time of the insured is sometimes referred to as being 
contingent upon the happening of the death of the insured but when so viewed 
the right nevertheless becomes vested and absolute upon the occurrence of that 
event. Kochanek vy. Prudential Ins. Co. of America, 262 Mass. 174, 178, 159 N. E 
520; Wilde v. Wilde, 209 Mass. 205, 208, 95 N. E. 295. By the terms of the policy 
the right was reserved to the insured to change, by use of the method therein 
specified, the beneficiaries named and to substitute new beneficiaries. No one 
could elect on his behalf to exercise the contractual right to change the bene- 
ficiaries. G. L. (Ter. Ed.) c. 175, § 125. In the present case it is admitted by 
the plaintiff that the insured did not comply with the requirements of the 
policies for the making of such a change. A change of beneficiary may b¢ 
accomplished without strict and absolute conformance with the policy provisions. 
The absence of a merely formal act of assent by the insurance company would 
not prevent the making of an effective change. To produce such a result, how- 
ever, there must be on the part of the insured “A substantial compliance with 
the provision of the policy regulating change in beneficiaries.” Kochanek vy. 
Prudential Ins. Co. of America, 262 Mass. 174, 177, 159 N. E. 520, 522. If an 
insured does everything in his power to bring about a change of beneficiaries 
and that end is not accomplished merely because of deficiencies in the per- 
formance of specified formalities by the company a substantial conformance with 
the policy requirements may be found. Kochanek y. Prudential Ins. Co. of 
America, 262 Mass. 174, 178, 159 N. E. 520; Freund v. Freund, 218 Ill. 189, 75 
N. E. 925, 109 Am. e Rep. 283; Prudential Ins. Co. of America v. Swanson, 111 
N. J. Eq. 477, 162 A. 597. 

[5] These last stated principles are not applicable to the facts in the present 
case. The insured secured the proper blanks to give notice of a change of the 
beneficiaries named in the policy issued by the Metropolitan Life Insurance 
Company. The language of the blanks as well as that of the policy plainly told 
him that under the policy requirements in order to effect such a change not 
enly must he sign a written notice but that it and the policy as well must be 
filed in the home office of the company before the change could be accomplished 
When the blank signed by him was rejected by the supervisor of a local office 
of the company and the policy returned to the insured he knew that all that was 
required to be done by him in order to make a change of beneficiary under such 
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a policy had not been done. We do not think the evidence permits the finding 
that the insured did all that he could have done to conform to the requirements 
of the policy or that there was a substantial compliance on his part with those 
requirements. 

[6] If we assume that the delivery of both policies by the insured to the 
plaintiff in May, taken with what was then said, amounted to an oral assign- 
ment which was good between the parties thereto, and further assume without 
deciding that the transaction at that time was of such a character that if the 
companies had been notified and had assented the assignment would operate as 
a change of beneficiary (Atlantic Mutual Life Ins. Co. v. Gannon, 179 Mass, 
291, 60 N. E. 933; O'Brien y. Continental Casualty Co., 184 Mass. 584, 69 N. E. 
308), the plaintiff acquired thereby no rights as against the beneficiaries named. 
The insured at no time gave to the companies written notice of the assignment. 
With respect to that assignment there was not only no substantial compliance 
with provisions of the policies regulating changes in beneficiaries but there was 
no ea at compliance therewith. There was evidence that the plaintiff, when 

August she asked a branch office supervisor of one of the companies for the 
necessary blanks to change the beneficiaries, described the transaction in May. 
There was then no assertion that the assignment had effected such a change 
and no request that it be so treated by the company. 

[7] The plaintiff contends that, because the companies upon being sued 
in these actions filed petitions of interpleader and paid into court the amount 
due on their respective policies, there has been a waiver of the failure of the 
insured to comply with the policy provisions regulating changes of beneficiary 
and that as a result the plaintiff is the sole beneficiary. An insurance company 
when sued on a policy may waive any rights it possesses under the policy 
(Merrill v. New England Mutual Liie Ins. Co., 103 Mass. 245, 252, 4 Am. Rep. 
548) but it cannot by acts done by it after the rights of a named beneficiary 
have vested upon the death of the insured waive or destroy such rights (Koch- 
anek vy. Prudential Ins. Co. of America, 262 Mass. 174, 178, 159 N. E. 520; Clark 
v. Metropolitan Life Ins. Co., 126 Me. 7, 135 A. 357; New York Life Ins. Co. v 
Murtagh, 137 La. 760, 69 So. 165). The vested rights of the beneficiaries in these 
cases are not affected by the companies’ petitions of interpleader and the pay- 
ment of the proceeds of the policies into court. In each case the entry must be 
made. 

Exceptions overruled, 


LAMAR LIFE INS. CO. v. MINOR. No. 31230. 
Supreme Court of Mississippi, Division A. May 7, 1934. 
154 Southern Reporter 542. 
Syllabus by the Court. 
INSURANCE. 

As regards amount of extended insurance due under policy after failure to 
pay premiums, statement in life policy of guaranteed loan and surrender value 
iid not intended to definitely fix amounts thereof, but was simply guaranty that 
such values would not be less than amounts stated; true cash surrender value of 
policy being determined by amount of reserve apportioned thereto under another 
paragraph. 

(or other cases, see Insurance, Dec. Dig. § ig ae 

\ppeal from Circuit Court, Adams County; R. Corban, Judge. 

\ction by Mrs. Alice Doss Minor against the te Life Insurance Company. 
Judgment for plaintiff, and defendant appeals, and plaintiff filed a cross-appeal. 

\ffirmed. 

Wells, Wells & Lipscomb, of Jackson, for appellant. 

Brandon & Brandon, of Natchez, for appellee. 


NEW YORK LIFE INS. CO. v. GRESHAM. No. 31135. 
Supreme Court of Mississippi, Division A. May 7, 1934. 
154 Southern Reporter 547. 

Syllabus by the Court. 


1, INSURANCE. 
Where life policy provided that insurance applied for should not become 
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effective unless applicant had not consulted or been treated by physician since her 
medical examination, policy never became effective ii applicant had so consulted 
or had been sc treated. ‘ 

(For other cases, sce Insurance, Dec. Dig. § 136[4].) 

2 INSURANCE. 

Provision in life policy that insurance applied for on September 27, delivered 
on October 16, to become effective as of July 24, 1928, should not become effective 
unless applicant had not consulted or been treated by physician since her medical 
examination, held not eliminated by amendment of application changing anniversary 
of policy to September 24 for 1929 and subsequent years. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

3. INSURANCE 

Where life policy provided that insurance should not take effect unless appli- 
cunt had not consulted or been treated by physician since her medical: examination, 
and ‘that policy should be incontestable after two years except as to provisions 
relating to disability benefits, insurer could contest liability for disability benefits 
on ground that insured had consulted or been treated by physician since her medi- 
cal examination. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 

Suit by Mrs. Mamie G. Gresham against the New York Life Insurance Com- 
pany. From a judgment for plaintiff, the defendant appeals. 

Reversed and remanded. 

Watkins & Eager, of Jackson, for appellant. 

Moody & Johnson, of Indianola, for appellee. 

Cook, Justice. 


[1] Appellee filed this suit in the circuit court of Sunflower county against 
the appellant, New York Life Insurance Company, seeking to recover the benefits 
provided for total and permanent disability in a life insurance policy issued by 
t 


he appellant to her. The declaration alleged the execution and delivery of the 
policy, and that the appellee became totally and permanently disabled so as to 
entitle her to permanent disability benefits thereunder from and after March 1, 
1931: that the appellant, upon proof, paid the disability benefits provided by the 
policy from March, 1931, to March 1, 1932, but thereafter refused to make tur- 
ther payments. By this suit she sought to recover the monthly benefits from 
March 1, 1932, to the date of the filing of the suit. 

To this declaration the appellant interposed a plea of the general issue, and 
upon these pleadings the trial proceeded. The appellee offered evidence to estab- 
lish that she was totally and permanently disabled within the meaning of the pro- 
visions of the policy. On cross-examination of the appellee, the appellant under- 
took to show that between September 27, 1928, the date of her application for 
the policy, and October 16, 1928, the date of the delivery thereof and the payment 
of the first premium, she had consulted physicians and had undergone a surgical 
operation for physical defects, which afterwards contributed materially to her 
disability. The court below excluded this evidence, and also all testimony in 
reference to the contents of the written proof of disability furnished by the appel- 
lee to the appellant, wherein the fact that she had secured medical and surgical 
treatment before the delivery of the policy was set forth. Thereupon, by per- 
mission of the court, the appellant filed a special plea averring that between the 
date of the written application for the policy and the delivery thereof the appel- 
iec had consulted physicians and had undergone a surgical operation, and that, 
cousequently, under the express provisions of the application, which was a part 0! 
the policy, the disability provisions of the policy were never in force or effect, 
and were null and void from their inception. The provision of the application set 
forth in this special plea as the basis of the charge that the disability provisions 
of the policy never became effective reads as follows: ; 

“It is mutually agreed as follows: 1. That the insurance hereby applied tor 
shall not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted or been treated by any physician since his 
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medical examination; provided, however, that if the applicant, at the time of 
making this application, pays the agent in cash the full amount of the first pre- 
mium for the insurance applied for in Questions 2 and 3 and so declared in this 
application and receives from the agent receipt therefor on the receipt form 
which is attached hereto, and if the Company, after medical examination and 
investigation, shall be satisfied that the applicant was at the time of making this 
application, insurable and entitled under the Company’s rules and standards to 
the insurance, on the plan and for the amount applied for in Questions 2 and 3, 
at the Company’s published premium rate corresponding to the applicant’s age, 
then said insurance shall take effect and be in force under and subject to the 
provisions of the policy applied for from and after the time this application is 
made, whether the policy be delivered to and received by the applicant or not.” 

The appellee demurred to this special plea on the ground that the policy sued 
on was dated so as to take effect as of July 24, 1928, and that the plea presented 
no defense to the cause of action. The court sustained this demurrer, and at the 
conclusion of the testimony offered to show the nature and permanency of the 
disability of the appellee, which was undisputed, instructed the jury to return a 
verdict in her favor for the full amount sued for. 

The appellant seeks a reversal on the ground that the court erred in sus- 
taining this demurrer to the special plea and in sustaining objections to the evi- 
dence offered to establish the facts set up therein. 

The application which was attached to and made a part of the policy was 
written and executed on September 27, 1928, but provided that the policy should 
be dated “as of July 24, 1928,” and the policy which was signed on October 16, 
1928, provided that it should take effect as of July 24, 1928, which day should be 
the anniversary of the policy, with premiums payable annually from and after 
that date. The provision of the application relied upon as a defense in this spec- 
ial plea was the agreement therein that the insurance applied for should “not 
iake effect unless and until the policy is delivered to and received by the applicant 
and the first premium thereon paid in full during his lifetime, and then only if 
the applicant has not consulted or been treated by a physician since his medical 
examination. * * *” The plea charged the fact to be that, between the date of 
this application and the delivery of the policy, the applicant had consulted and 
been treated by physicians, and had undergone a surgical operation, and that the 
appellant had no notice or knowledge of these facts at the time of the delivery 
cf the policy. 

Practically an unbroken line of authorities from this and other jurisdictions 
hold that this provision, or one similar in legal effect, is binding, valid, and enforce- 
able. The exact provision here involved does not appear to have been previously 
considered by this court, but it has frequently considered a similar provision that 
the policy should not take effect unless and until the first premium had been paid, 
and the policy delivered to the applicant during his continued good health. In 
the case of Fidelity Mutual Life Ins. Co. v. Elmore, 111 Miss. 137, 71 So. 305, 
the validity of such a provision was upheid, but, in construing the provision, the 
court held that the statemenz in the application in reference to continued good 
health merely required that the health of the applicant should not undergo any 
change for the worse between the date of the application for and the delivery of 
ihe policy. In discussing the question, the court said: 

‘First, as to the contention that the policy never had any validity, because it 
was admitted that the insured was not in good health at the time the policy was 
delivered, we think the statement in the application to this effect merely means 
that the defendant’s health had not undergone any change between the date of 
the appheation for and the delivery of the policy. In other words, if at the time 
the policy was delivered the insured’s health had changed, and the insured was 
are of the fact, it would have been his bounden duty to have disclosed the fact; 

it neither the insured nor the company knew of this changed condition of 
insured’s health when the policy was delivered, the ‘continued good health’ clause 

the application is saved by the terms of the policy itself, and the company 
will not he permitted to contest the payment of the policy, unless it can show 
that the insured fraudulently concealed the fact that he was not in good healt! 
vhen he received the policy.” 


a\ 
but 
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In Mutual Life Ins. Co. v. Shoemake, 126 Miss. 497, 89 So. 154, 155, in dis- 
cussing the provision that a policy should not take effect unless and until the first 
premium had been paid during the applicant’s good health, and unless also the 
policy had been delivered to and received by the applicant during his continued 
good health, the court said: “One of the assignments of error brings under 
review the refusal of the court below to direct a verdict for the appellant. The 
ground on which this ruling is sought to be upheld by the appellee is that, the 
policies having heen issued and forwarded to Edwards for delivery, the contract 
of insurance was consummated and the policies became effective when the premium 
to be paid thereon was tendered by Holster to Edwards. In the absence of an 
agreement to the contrary, the acceptance of an application for insurance, when 
communicated to the insured, consummates the contract without an actual delivery 
of the policy. Insurance Co. v. Herron, 56 Miss. 643. But in the case at bar 
the appellant's acceptance of the application for insurance was not communicated 
to Shoemake, and, in addition, the application expressly provides that the policies 
should not become effective unless and until delivered to and received by Shoe- 
make while in good health. Consequently, unless they were so delivered and 
received, the policies did not become effective.” 

In National Life & Accident Ins. Co. v. Hugger, 158 Miss. 686, 131 So. 735, 
the syllabus is as follows: “A stipulation in an insurance policy, viz.: ‘No liability 
is assumed by the Company prior to the date hereof, nor unless on said date 
and delivery of this policy the first payment has been legally made and the 
applicant is then in sound health,’ imposes no liability upon the company in case 
of death if, at the time of the delivery of the policy, the insured was not, in 
fact, in sound health, and the company did not know of the existence of any 
disease in the insured: and there is no liability where, at the time of the delivery 
of the policy, the insured was afflicted with an incurable disease which caused 
his death.” See, also, New York Life Ins. Co. v. Smith, 129 Miss. 544, 91 So 
456: Stipcich v. Metropolitan Life Ins. Co. (D. C.) 8 F.(2d) 285; Fitzgerald 
v. Metropolitan Lfie Ins. Co., 90 Vt. 291, 98 A. 498; Prahm y. Prudential Ins. 
Co., 98 N. J. Law, 335, 120 A. 918; Gordon v. Prudential Ins. Co., 231 Pa. 404, 
80 A. 882: Couch on Insurance, vol. 1, § 130 A. : 

The identical provision that is here involved has been frequently considered 
by the courts of other jurisdictions and held to be valid and enforceable. Prac- 
tically the identical situation as exists in the case at bar arose in the case of 
Subar v. New York Life Ins. Co., 60 F.(2d) 239, 240, in an opinion rendered 
by the Circuit Court of Appeals, Sixth Circuit. In that case the application for 
insurance, which is in the identical language as the one in the case at bar, was 
signed on May 6, 1929, the nolicy was issued on May 24, 1929, and was delivered 
and accepted on July 3, 1929, and carried an express provision that the insurance 
should take effect as of May 6, 1929, “which day is the anniversary of the policy.” 
The evidence showed that the applicant had consulted a physician on May 27, 
1929, and the court held that the policy was operative, using the following lan- 
guage : 

“The provision in the application that the policy should not take effect upon 
delivery if the insured had consulted a physician since his medical examination 
hecame a part of the contract for insurance. (Citing authorities.) * * * 

“Appellants seek to avoid the effect of this application provision upon the 
ground that each policy stated that it should take ‘effect as of the 6th day ot 
May, 1929, which day is the anniversary of the policy.’ That provision, however, 
is to be read in the light of other provisions, one of which fixed as a condition 
upon which the policies should become effective—as of May 6, 1929, of course— 
that the insured had not consulted or been treated by a physician since his medical 
examination. This last-mentioned provision plainly meant that the insurance 
should not take effect on May 6, 1929, or at all if the insured had either con- 
sulted or been treated by a physician since his medical examination. It is not 
denied that the insured did consult a physician, so the question is whether, in 
view of that circumstance, this provision operated to prevent the policies from 
taking effect 

“The question is ruled, we think, by the doctrine announced in Stipcich v. 
Metropolitan Life Insurance Co., 277 U.S. 311, 48 S. Ct. 512, 515, 72 L. Fd. 895, 
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where it was said that insurance companies ‘may stipulate, as is not unusual, that 
the insurance shall not attach on delivery of the policy unless the insured is in 
good health. A contract of insurance, as has been frequently held, rests upon 
and is controlled by the same principles of law applicable to other contracts, 
and the parties may stipulate and agree that it shall be effective at a given time, 
or upon the happening of a designated event, or shall not be effective at all if 
there occurs a specified intervening event. (Citing authorities.) The point to be 
decided is accordingly not one of fraud or misrepresentation, but of contract law 
where the parties agreed that the insurance should not take effect upon the delivery 
of the policy and the payment of the premium if the insured consulted a physician 
after his medical examination. We know of no rule of law which renders such 
a provision ineffective.” 

The same provision has also been upheld in the cases of Hurt v. New York 
Life Ins. Co. (C. C. A. Tenth Circuit) 51 F.(2d) 936; De Roy v. New York Life 
Ins. Co. (D. C.) 52 F.(2d) 894; New York Life Ins. Co. v. Gist (C. C. A. Ninth 
Circuit) 63 F.(2d) 732; Jenson v. New York Life Ins. Co. (C. C. A. Eighth Cir- 
cuit) 59 F.(2d) 957; New York Life Ins. Co. v. Griffith (C. C. A. Tenth Circuit) 
35 F.(2d) 945; New York Life Ins. Co. v. Watkin, 229 App. Div. 211, 241 N. Y. 
S. 41. 

{2} In support of the judgment of the court below the appellee contends, 
however, that the provision of the application that the policy should take effect 
only in the event the applicant had not consulted or been treated by a physician 
since her medical examination was eliminated by an amendment of the application, 
reading as follows: 

“The New York Life Insurance Company will please accept the following 
answers in lieu of the answers to the corresponding questions in my application 
for insurance, dated the 27th day of Sept., 1928. 

“Question. It is understood and agreed that the Ins. is written with cons. from 
No. —— July 24, 1928, to Sept. 24, 1929, Prem. Payable Ann. thereafter, and I 

hereby agree that the above answers shall form a part of my said 
application for insurance, the agreement in which I hereby renew and confirm, and 
shall apply to any policy issued thereon.” 

We do not think this amendment was intended to, or had the effect of, elimin- 
ating or superseding this provision of the application. The original application 
provided that the policy when delivered and accepted should be effective as of 
July 24, 1928, and the apparent purpose of this amendment was to express the 
understanding and agreement of the parties that such antedating of the policy 
vas supported by a consideration, and to definitely fix the annual premium date. 
This provision of the policy, that it should “take effect as of the 24th day of 
July, 1928, which day is the anniversary of the policy,” must be read in the light 
of the further provision that it should not become effective at all if the applicant 
had consulted or been treated by a physician since her medical examination. The 
latter provision clearly means that the insurance should not take effect on July 24, 
1928, or at all, if the applicant had either consulted or been treated by a physician 
since her medical «xamination. Subar v. New York Life Ins. Co., supra. 

{3] The appellee also contends that the provision of the application herein- 
before discussed does not relate specifically to the portions of the policy provid- 
ing benefits for total and permanent disabilities, and therefore the policy is incon- 
testable under the provisions of any agreements in the application; or, in other 
words, “the defendant can contest its liability under any of the provisions and 
conditions set forth in regard to total and permanent disability, but cannot con- 
test its liability under any of the other provisions of the policy, or of the applica- 
tion.” We do not think there is merit in this contention. The policy provides 
that the contract was made in consideration of the application, and that “the 
policy and the application therefor, copy of which is attached hereto, constitute 
the entire contract.” The application is a part of the entire contract, and the 
Provisions thereof and agreements therein contained apply to all benefits therein 
r.ovided. The provisions and conditions relating to disability and double 
indemnity benefits are expressly excepted from the incontestable clause of the 
policy, which reads as follows: “This Policy shall be incontestable after two years 
trom its date of issue except for nonpayment of premium and except as to pro- 
visions and conditions relating to Disability and Double Indemnity Benefits.” 
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[4] Finally, the appellee contends that the written proof of disability and 
other evidence offered by appellant, which was excluded at the instance of the 
appellee, showed facts which constituted a waiver of the provision of the applica- 
tion in reference to the conditions under which the policy should be ineffective, 
and for that reason the right result has been reached, and, under rule 11 of this 
court, the judgment should therefore be affirmed. In avoidance of the defense 
set up by the appellant in its special plea, the appellee did not plead a waiver, but 
met the plea with a demurrer, which was erroneously sustained. Upon the record 
as now before us, we express no opinion as to whether, on the asserted facts, 
there was a waiver of the provision of the policy in question, and we are not 
warranted in saying that the appellant could make no reply or defense to the 
asserted waiver. The judgment of the court below will therefore be reversed 


and the cause remanded for a trial upon pleadings properly presenting the con- 
tested issues. 


Reversed and remanded. 


COLUMBIAN MUT. LIFE INS. CO. v. HARRISON. No. 31253. 
Supreme Court 0! Mississippi, Division B. May 14, 1934. 
154 Southern Reporter 722. 
Syllabus by the Court. 

1. INSURANCE 

Application, copy of which is attached to declaration on life policy, is deemed 
part of plea alleging fraudulent misrepresentations, and application, if conflicting 
‘vith plea, controls. 

(For other cases, see Insurance, Dec. Dig. § 631.) 
2. INSURANCE. 

Application for life policy stating that applicant had asthma occasionally, 
and containing words “has none” in place for physician's name, sield sufficient 
tO put insurer on inquiry concerning seriousness of ailment and 


physicians 
( mpl \ ed. 


(For other cases, see Insurance, Dec. Dig. § 291[4].) 
Appeal from Circuit Court, Neshoba County; D. M. Anderson, Judge. 
\ction by C. H. Harrison, administrator of the estate of Ethel Mae Long. 
deceased, against the Columbian Mutual Life Insurance Company. From a judg- 
nent on a directed verdict for plaintiff, defendant appeals. 
\thrimed 
J. Morgan Stevens. of Jackson, for appellant. 


J.B. Hillman, of Philadelphia, for appellee. 


LLIAMS v. AMERICAN LIFE & ACCIDENT INS. CO. No. 18079 
inkansas City Court of Appeals. Missouri. April 30, 1934. 
71 Southwestern Reporter (2d) 68 
afi 
surer in calling for proof of loss under life policy does not waive 
shown by proof 
r oiher cases, sec Insurance, Dec. Dig. § 396[1].) 
4. INSURANCE 
Clause in life policy 4 


es Tres 


roviding that insurer was not liable if insured should 
acts cominitted by him in violation of law veld not ambigu 
clause which must be given construction most favorable to insured 


1 1 


(For other cases, see Insurance, Dec. Dig. § 443.) 
INSURANCE 
Under life poticy 


as result 


providing that insurer was not liable if insured should 


f acts committed by him in violation of law, insurer /ield not 


liabl 
for fatal sho 


ting of insured by one upon whom insured was advancing Ww 
knife in his hand after he had assaulted several people. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from Circuit Court, Boone County; W. M. Dinwiddie, Judg« 


open bladed 
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Action by Leona Williams against the American Life & Accident Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

A. R. Troxell, of Columbia, for appellant. 

Ruby M. Hulen and Edwin C. Orr, both of Columbia, for respondent. 

Suatn, Presiding Judge. 

Leona Williams brings this action to recover on a policy of insurance alleged 
to have been issued by defendant on the life of her son, Leon Washington, now 
deceased, in which policy it is alleged that Leona Washington, one and the same 
as Lecna Williams, was the designated beneficiary. 

The policy is alleged as issued on October 19, 1930, and the death of the 
iusured is alleged as of November 19, 1931. 

Plaintiff presents that all premiums were fully paid and the policy was in 
‘ull force and effect at the time of insured’s death. It is further alleged that 
duc proofs of death were furnished and same were accepted by defendant with 
jull knowledge of all the facts and circumstances surrounding the death of 
insured. 

It is pleaded that due demand of payment was made and payment was 
refused. It appears that the policy, filed herein, provided as a full amount 
($170). However, there is a clause providing for payment of only one-half, if 
the insured dies within one year. The plaintiff asks recovery of only the one- 

sil half ($85). Plaintiff pleads vexatious delay and in addition to the $85 asks for 

fais he 10 per cent. penalty and for reasonable attorney fees. 

oo The defendant makes general denial and denies execution and delivery of 
yolicy as pleaded by the plaintiff. 


Deiendant presents that there is no liability by reason of the tact that 
nsured’s death was the result of acts committed by him in the commission of an 
act in violation of law, and that under the provisions of the policy no liability 
attaches when death is so caused. 

The plaintiff in reply pleads what is, in effect, equitable estoppel interposed 
as a law defense, to wit: “For further reply, plaintiff states that on the day 

lowing the death of Leon Washington, as alleged in the petition and admitted 
in the amended answer, to-wit, on or about the 20th day of November, 1931, the 
defendant required the plaintiff to go to defendant’s office at Columbia, 
make out proofs of loss forms to be furnished by the defendant, procurable 
nly from the defendant Company, under the terms of said policy; that the 
plaintiff did accordingly and in compliance with the demand of the defendant 
at great cost and expense to herself, and in reliance upon the defendant’s repre- 
ntation then and there made to the plaintiff that the proceeds of said policy 
would thereupon be paid to her in due course, go to the said office of the defend- 
nt and except in reliance upon said representations; that the defendant's agent 
charge of said office in and about the performance of his duties as such, made 
ut and caused to be made out and signed by the plaintiff proofs of loss under 
the terms of and as required by said policy; that the defendant then and there 
| thereby represented to the plaintiff and led and induced plaintiff to believe 
he amount of said policy would be paid to her in due course as beneficiary 
reunder; that the defendant then and there and at all times mentioned herein 
knew that the insured, Leon Washington, had met his death as the result of 
unds inflicted upon hii with a pistol of one Paul Givens, and then and there 
lat all times mentioned herein well knew all the facts alleged in defendant's 
uswer, by and under which defendant states how the said Leon Washington 
came to his death, if true, and knew the facts by and under which he met his 
feath: that in reliance upon the representations and inducements aforesaid and 
the belief induced by the defendant by means thereof that the amount of 
| policy would be paid to her in due course as beneficiary thereunder and as 
rescult of said representations, inducements and belief, the plaintiff was led 
ind did incur great expense and obligations for and on behalf of the said 
eased, Leon Washington, including contracting to pay a large sum of his 
luneral expenses and other expenses incident to the burial of the satd Leon 
Washington, which obligations and expenses would not have been undertaken 
or incurred except, as was the case, in reliance upon said representations of 
the defendant.” 


Missouri, 
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The trial was before the court, jury being waived. No findings of fact appear 
to have been asked or given. However, four declarations of law appear to have 
been asked by plaintiff and refused. Judgment was for defendant, and the plain- 
tiff has appealed. 

The plaintiff presents assignment of errors, as follows: 

“I. The Court erred in excluding competent testimony on the part of the 
paintiff with reference to the waiver and estoppel of the said defendant, which 
showed that the plaintiff had relied upon the representations made by the 
defendant that the insurance policy in question would be paid, and had incurred 
expenses in reliance thereon, and in permitting the defendant to introduce tes- 
Umony with reference to defenses claimed under the policy, and in overruling 
plaintiff's declaration of law No. 1, which declared the law with reference to 
the foregoing matters. 

“II. The Court erred in finding the issues for the defendant on the testimony 
offered by the defendant with reference to defenses under the policy, the defnd- 
wnt not showing that the insured died by his own act, and in overruling plain- 
uff’s declaration of law No. 2, which properly declared the law with reference 
thereto. 

“III. The Court erred in construing the ambiguity appearing in the policy 
in favor of the defendant instead of the insured and in overruling plaintiff's 
declaration of law No. 3, which properly stated the law in cases where there is 
a doubt arising on the face of a policy as to its meaning and how it shall be 
construed. 

“TV. The Court erred in overruling plaintiff's declaration of law No. 4, which 
properly stated the law with reference to vexatious delay on the part of the 
defendant.” 

Opinion. 

The plaintiff presents, as to her first specification of error, that the defend- 
ant encouraged and induced her to go to substantial expense in furnishing 
“proofs of loss or otherwise.” We gather from the record that “otherwise” 
refers to burial expenses. 

There are many cases which hold, as presented in Shearlock vy. Mutual Lik 
Insurance Co. of N. Y., 193 Mo. App. 430, 182 S. W. 89, that where the beneficiary 
is induced by the company to go to substantial expense to furnish proofs ot 
loss, the company is estopped to deny that the time for such proofs has expired 
No such question, however, arises in this case, as it is shown that the proofs 
were filed in due time. 

It is the law of this state, as to fire insurance, that, if after all the facts which 
would work the forfeiture of a policy are known to the insurer, the insurer 
requires the insured in compliance with the provisions of the policy to do some 
act or acts by which trouble and expense is incurred, the insurer then cannot 
insist upon a forfeiture. Mangelsdorf v. Pennsylvania Fire Insurance Co., 224 
Mo. App. 265, 26 S.W.(2d) 818, loc. cit. 821. 

The law as stated above, we conclude, has no application to the issue as 
presented in this case. The only expense incurred by beneficiary after the proofs 
were made is shown to be for burial expenses. There is no evidence that defend- 
ant or its representatives made any requirement of plaintiff that she incur burial 
expenses. There is no clause in the policy which even requires any compliance 
by the plaintiff in such matters. 

{1| We find no error 1m the court's refusal to let plaintiff detail conversations 
had with the undertaker. The conversation was not touching the compliance 
with any provision of the policy, hence can be no part of the res geste. 

{2] The act of the insurer in calling for proof of loss does not waive any 
defense shown by the proof. Kingsland vy. Missouri State Life Ins. Co. (Mo 
\pp.) 66 S.W.(2d) 959, loc. cit. 961. 


{3] Plaintiff under assignment of error and under subheads 1, 2, 3, and 4 
coniplains of the refusal of the court to give four declarations of law asked 
No mention of same ts made by plaintiff under points and authorities nor 1 
the argument 


Under such presentation, we do not deem it incumbent upon us to take up 
and discuss under separate heads the declarations asked. Regardless of the 
‘correctness or otherwise of these declarations, it becomes our duty, when trial 
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is by the court without a jury, to sustain the trial court if its findings and judg- 
ment be sustained by the law of the case. 

[4] Plaintiff's specifications 2 and 3 are presented upon the theory that the 
language of the policy is susceptible of two interpretations. If such be the 
case, it becomes our duty to give that construction which is most favorable to 
the assured. Kimbrough y. National Protective Association, 225 Mo. App. 913, 
35 S.W.(2d) 654. 

The clause of the policy, wherein the question of ambiguity is claimed, is 
a limiting one, wherein it is provided that there be no liability “if the insured 
shall die by his own hands, whether sane or insane, or as a result of acts com- 
mitted by him while in the commission of or as a punishment for some act in 
violation of law.” 

The evidence is clear that death was not a rseult of suicide nor of a punish- 
ment for violation of law. Therefore, these elements can be eliminated and the 
matter resolves itself to the question: Was his death the result of acts com- 
mitted by him in violation of law? 

We conclude there is no ambiguity in the language of the limiting clause oi 
the policy. The words, when given their usual meaning, can mean but one thing, 
and that is, if the insured met his death as a result of acts in violation of law, 
then no liability attaches. The matter is one of evidence; an issue of fact is 
presented. 

{5| The evidence stands undisputed that the deceased, insured, was stripped 
‘o his undershirt with an open-bladed knife in his hand; that he had made 
assaults on several people; and in violation of law advanced upon the owner of 
the premises, where he was killed, atempting to use his knife, when he was 
shot and killed by the owner. 

li such be not death as a result of his act while in the violation of law, then 
words cannot impart meaning. 

Having reached the conclusions stated above, it becomes unnecessary to 
liscuss plaintiff's fourth specification as to vexatious delay. 

Judgment affirmed. 

All concur. 


RICKEY v. NEW YORK LIFE INS. CO. No. 22787. 
St. Louis Court of Appeals. Missouri. May 8, 1934. 
71 Southwestern Reporter (2d) 88. 
1. INSURANCE. 

Petition to recover disability benefits under life policy alleging disability in 
language of policy held not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

2. INSURANCE. 

Under policy providing disability benefits upon proof that insured had become 
“wholly disabled * * * and thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit,” insurer held 
liable where painter and seasonal wool and fur buyer could not, because of paral- 
ysis in both legs, carry on his occupations in customary manner, but was able to 
earn something through extraordinary efforts and assistance from old customers 
and friends. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Life policy providing disability benefits must be given a practical and reason- 
able construction, rather than a literal construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Painter and seasonal wool and fur buyer was incapable of “engaging in any 
occupation” within meaning of life policy providing disability benefits, where 
through paralysis of both legs he was unable to perform many of the important 
duties of such occupations. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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5. INSURANCE. : 

Whether insured was totally and permanently disabled, within life policy pro- 
viding disability benefits, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Shelby County: Vernon L. Drain, Judge. 

Suit by Samuel H. Rickey against New York Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Jayne & Jayne, of Memphis, and L. B. Henderson, of Shelbina, for appellant. 

Harry J. Libby, of Shelbina, and Dan R. Hughes, of Macon. for respondent. 


BELL v. KANSAS CITY LIFE INS. CO. No. 22663. 
St. Louis Court of Appeals. Missouri. May 8, 1934. 
Rehearing Denied May 22, 1934. 
71 Southwestern Reporter (2d) 135. 
1. INSURANCE. 

In action on life policy, whether insured committed suicide and whether he 
made misrepresentations as to health in obtaining policy, and whether matters mis- 
represented contributed to suicide, held for jury (Mo. St. Ann. § 5732. p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 668[6, 12].) 

4. INSURANCE. 

In action on life policy, there is rebuttable presumption against suicide by 
insured; but such presumption can be Overthrown by preponderance of evidence. 

(lor other cases, see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE. 

In action on life policy, defendant had burden to make case for jury on its 
theory that suicide by insured resulted from state of health as to which insured 
had made misrepresentations in application (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. 

In action on life policy, fact that no one saw insured shoot himself is not 
controlling on question of self-destruction. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from Circuit Court, Audrain County: W. C. Hughes, Judge. 

“Not to be published in State Reports.” 

Action by Elva O. Bell against the Kansas City Life Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Frank W. McAllister and James W. Broaddus, both of Kansas City, and 
Rodgers & Buffington, of Mexico, Mo., for appellant. 

Fry, Hollingsworth & Francis, of Mexico, Mo., for respondent. 

Hosretrer, Presiding Judge. 

This is an action on a life insurance policy begun in the circuit court of 
\udrain county on the 3d of August, 1932. The plaintiff, Elva O. Bell, is the 
widow of Pearl Bell, deceased, and the beneficiary in the policy sued on. 

The petition is in conventional form, setting out the issuance by the defend- 
ant of a policy of insurance to Pearl Bell, dated April 11, 1932, whereby it insured 
his life for a period cf five years in the sum of $2,000: that he died on May 
11, 1932: and that all the premiums up to the time of his death had been paid 
and that due notice and proof of death had been given to the defendant and pay 
ment demanded, which had been by the defendant refused. 

The petition further set up vexatious delay and asked for damages and attor- 
neys’ fees by reason thereof. 


Defendant's answer admitted the issuance of the policy of insurance and con- 
tained a general denial of the other allegations in the petition. By way of afhr- 
mative defense the answer set up that Pearl Bell, the insured, made application 
in writing to defendant for the issuance of said policy, which application was 
dated March 30, 1932, in which he made the following statements and represen- 
tations: 
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That he was not then suffering from any impairment of health: that he had 
not consulted or been treated by a physician or surgeon within the last ten years; 
that no medical examiner or physician had either formally or informally expressed 
an unfavorable opinion as to his insurability or health; that he had had no sick- 
ness in the last ten years: that he was then in good health and free from every 
disease and infirmity. 

The answer further contained the allegation that such statements and repre- 
sentations were made by insured to induce defendant to issue the policy of insur- 
ance; and that the same were material to the risk to be assumed by the defendant: 
that defendant believed the same were true, and relying upon the same as being 
true, defendant issued and delivered the said policy; that a copy of said written 
application containing the said statements and representations of Pearl Bell were 
attached to and made a part of the policy; and that the two together constitute 
he entire contract between defendant and the insured, Pearl Bell, and the bene- 
ficiary, Elva O. Bell. 

It is further averred in the answer that the said statements and representa- 

ons made by Pearl Bell in his written application were and are false and untrue 
and known by the insured to be false and untrue at the time they were made. 

It is further averred in the answer that the insured, Pearl Bell, was afflicted 
with serious ailments and diseases of the throat and for a period of more than 
cight months prior to the date of making his said application for life insurance 
he had been in ill health: that in September, 1931, he had submitted to a surgical 
operation for the removal of his tonsils, from the effects of which he had never 
recovered; that during a period of more than eight months prior to the making 

his application for life insurance he had been under the care of several physic- 

and had consulted and had been treated during said period of eight months 
hy said physicians for said ailments, diseases, and ill health; that as a result of 
ailments and diseases he was not an acceptable life insurance risk and that his life 
was seriously and permanently impaired: that insured purposely and intentionally 
concealed from defendant his physical condition and his ailments, diseases, and 
impairments from which he then suffered and that he intentionally concealed from 
the defendant the facts that he had been treated by physicians; that had defendant 
known the said statements and representations were false and of the existence 
of the ailments and diseases with which he was afflicted and had known of the 
fact that he had consulted and been treated by physicians for said ailments 
tid diseases, it would have disapproved and rejected his written application and 
vould not have issued and delivered the said policy of insurance. 

It is further averred in the answer that by reason of the actual condition 

his health, the insured became despondent and as a direct result thereof took 
his own life, and that the bad condition of his health and the matters he misrep- 
resented as aforesaid actually contributed to his death. 

The answer further stated that the defendant was not aware of the fact that 
the statements and representations made by the insured in his written application 
were false and untrue, nor was it aware of the intent and purpose of insured in 
procuring said insurance until after the 11th day of May, 1932, and not until the 
ist day of July, 1932, and that thereupon it offered to return the premium to 
plaintiff, amounting with interest to $23.03, and demanded the surrender and return 
' the insurance policy, but that plaintiff had refused to accept said tender or 
» return said policy. 

The reply was a general denial 

Plaintiff offered in evidence the policy sued on, together with the application 
signed by the insured. It was admitted by counsel for defendant that due proof 
of death was made and payment was refused by defendant because of the matters 
pleaded as affirmative defenses in its answer, and further admitted that the pre- 
mium for one year from the date of the issuance of the policy had been duly 
paid, and it was also admitted by plaintiff's counsel that the premium, amounting 
with interest to $23.03, had been tendered to the plaintiff, and that it was still 
beg tendered. It was also admitted by counsel that the insured was found dead 
trom a gunshot wound. This was all the testimony adduced by plaintiff. 

The testimony offered on the part of defendant was substantially as follows: 

Dr. C. C. Palmer, a practicing physician of Centralia, Mo., testified that he 
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treated Pearl Bell, the insured, at one time in December, 1931, and at another time 
in January, 1932, and found him suffering from a very badly irritated throat and 
that in his opinion the patient had a tubercular throat; that he based his opinion 
ou what he saw in the examination and also the history; that he swabbed the 
throat, which allayed the irritation, but did not cure the tuberculosis; that he 
never heard of one being cured when in that stage. 

Roy Bruce, a close neighbor of the insured, testified that he had been over 
t the Bell home and had seen the insured from time to time before his death 
and noticed that he had a sore throat: that he was not out working as much as 
formerly; that he could hardly speak at times and complained that his throat hurt 
him: that for two or three months prior to his death his health was not as good 
as formerly; that he was not as fleshy as he formerly was; that on one of his 
visits to Pearl Bell shortly before his death, when he found him lying down, he 
told Bell that he wished he would get some medicine from his (witness’) doctor, 
but Bell replied that there was no need of that, that he wouldn’t do him any 
more good than the one he was using; that he came to the Bell home on getting 
information from Mrs. Bell that her husband was found dead; that he arrived 
just a few minutes after he got the information; that he saw the body of Pearl 
Bell lying on the floor in the kitchen: that it was partly under the edge of the 
the dining room table: that there was a single-barrel shotgun by him; that the 
wound which killed him was in his breast; that the ordinary kitchen furniture 
was just about what had always been there*in the kitchen. 

Mrs. Roy Bruce testified that she and her husband were close friends of Mr. 
ell and his wife and visited one another quite frequently; that the last time she 
saw Mr. Bell was Tuesday afternoon, May 10th; that he was found dead the fol- 
lowing day, Wednesday, May 11th; that he was asleep when she was there on 
that Tuesday afternoon; that he was in a kind of a stupor; that he never said 
much about his health; that he never did want doctors; that he did not talk when 
she was there the afternoon before his death; that she thought maybe he was 
tired, because they had had company; that she did not try to talk to him; that 
when she came in he nodded (“spoke to us, he knew us, or knew me”), but that 
was all: that one of his bedroom slippers had fallen off and he motioned for Mrs 
Bell to put it on, and that she and Mrs. Bell could not understand, but that Mrs 
Gell finally did; that she did not recall that he gave any reason why he did not 
talk: that she was not in his room but a very short time, a half an hour; that 
she came to the house on getting notice of his death the next day and found his 
hody was partly under the table and a shotgun was laying beside him; that his 
head was partly under the table and he was laying on the floor. 

On cross-examination the witness said that he (Mr. Bell) had suffered some 
injuries from a fall a few days before; that he told her in reference to the fall 
that he just turned blind and fell down the steps. 

Other witnesses called by defendant testified in substance that he lost flesh 
and that his health appeared to be impaired. 

The following testimony given by plaintiff, Elva Bell, at the coroner’s inquest. 
was read in evidence by the defendant as an admission, viz.: 

“Q. How long have you been married? A. 23 years. 

“QO. How long have you lived here? A. About seven years. 

“Q. What has been condition of your husband’s health lately? A. He had 
his tonsils removed and has never got over it. 

“OQ. Did he ever complain of any serious trouble, such as heart trouble? A 
No, never. 

“Q. How long has it been since he began going down in health? A. One year 

“Q. How long has he been down? A. Since last fall, off and on. 

“OQ. How long has he been bedfast? A. 1 month, 

“OQ. Did he at any time ever threaten suicide? A. No, he was the last person 
I'd have thought to do it. 

“QO. Where were you when he fired the shot, and did you hear it? A. At 
hen house. I didn’t hear the shot. 

“QO. You came back in house and discovered him? A. Yes, I went to see 
where he was at, and saw him lying by the table. 

“QO. Was he cheerful or was he despondent? A. No, he was always happy 
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“Q. Who did you call? A. I ran down to Roy Bruce’s. 

“Q, You told her what had happened? A. Yes, I did. 

“Q. Mrs. Bruce came back with you? A. Yes, she and Braxton Goodnight?” 

The court gave a peremptory instruction to the jury to find in favor of the 
nlaintiff for $2000, the face amount of the policy, but left it to the jury to deter- 
mine the existence or nonexistence of vexatious refusal to pay. The jury returned 

verdict in favor of the plaintiff for $2,000, the amount of the policy, and $130 
damages for vexatious refusal to pay, and $250 attorneys’ fees. After an ineffectual 
motion for a new trial, the defendant brings the cause to this court by appeal for 
review. 

[1-3] The only assignment of error made by appellant is that the trial court 
erred in peremptorily instructing the jury to return a verdict for the plaintiff for 
the amount of the policy sued on, claiming that under the evidence the question 
as to whether the false statements and representations made by the insured in his 
pplication caused or contributed to his death should have been left to the jury 
to determine. Our statute, section 5732, R. S. Mio. 1929 (Mo. St. Ann. § 5732, 
p. 4373), reads as follows: “Misrepresentation—No misrepresentation made in 
obtaining or securing a policy of insurance on the life or lives of any person or 
persons, citizens of this state, shall be deemed material, or render the policy void, 
unless the matter misrepresented shall have actually contributed to the contingency 
or event on which the policy is to become due and payable, and whether :t so 
contributed in any case shall be a question for the jury.” 

The solution of this question as to the trial court’s action in not submitting 
the issues to the jury for its determination, depends upon the question as to 
whether there was any testimony tending tc show that insured committed suicide, 
nd whether any misrepresentations were made by insured in his application for 
‘he insurance and, if so, whether they contributed to such suicide. 


Bearing in mind the oft-iterated and reiterated rules announced by the courts 
on the question whether a submissible case to the jury is made for the defendant, 
we must assume that the testimony adduced by the defendant is true, and in addi- 
tion thereto the defendant is entitled to every reasonable intendment which fol- 
lows from the testimony upon which it relies to take the case to the jury, and 
where testimony of the adversary conflicts with the testimony of the defendant, 

latter’s testimony must be taken as true. Ulrich v. Grand View R. Co. (Mo. 
Sup.) 252 S. W. 377; King v. Missouri Pac. R. Co. (Mo. Sup.) 263 S. W. 828; 
Lauck vy. Reis, 310 Mo. 184, 274 S. W. 827; Kennedy v. Independent Quarry & 
Construction Co., 316 Mo. 782, 291 S. W. 475; Lavine v. United Rys. Co. of St. 
Louis (Mo. App.) 217 S. W. 574; Willi v. United Rys. Co. of St. Louis, 205 Mo. 
\pp. 272, 224 S. W. 86; Scobey v. Allen Cooperage Co., 210 Mo. App. 301, 236 
SW. 686; Feurt v. Brown, 23 Mo. App. 332; Sullivan v. Gideon & N. I. R. Co., 
308 Mo. 48, 271 S. W. 983; Kuhlman v. Water, Light & Transit Co., 307 Mo. 

7, 271 S. W. 788; Wilson v. Buchanan County, 318 Mo. 64, 298 S. W. 842: 
Solomon v. Duncan, 194 Mo. App. 517, 185 S. W. 1141: Rhodes v. Missouri Pac. 

Co. (Mo. App.) 234 S. W. 1026; Field Bros. v. Green (Mo. App.) 236 S. W. 
(76; Dyer v. Griffith (Mo. Sup.) 261 S. W. 100; Montague v. Missouri & K. TI. 
%. Co., 305 Mo. 269, 264 S. W. 813; Mallory v. Louisiana Pure Ice & Supply Co., 
20 Mo. 95, 6 S.W.(2d) 617; Goodin v. Evens & Howard Fire Brick Co. (Mo. 

p.) 249 S. W. 736: Pauley v. Business Men’s Assur. Co. of America, 217 Mo. 

302, 261 S. W. 340; Farmers’ State Bank v. Barnes (Mo. App.) 276 S. W 
93: Klein v. U. S. Casualty Co. (Mo. App.) 295 S. W. 833: Houghtaling vy. Ban- 
feld (Mo. App.) 8 S.W.(2d) 1023. 

This resolves itself into the solution of two questions, viz.: First, was there 
any evidence of suicide? Second, was there any evidence that insured made mis- 
representations in obtaining the policy and, if so, was there any evidence that the 
n s misrepresented contributed to the suicide? If these questions be answered 

affirmative, then, clearly, the learned trial judge erred in not submitting the 
ssue to the jury. It is clearly apparent that there was evidence adduced, which, 
{ believed, by the jury, would justify a finding that the insured made misrepre- 
setations in respect to his health and his physical condition. 

[4] The natural and instinctive love of life is so strong that the courts with 
substantial unanimity have ruled that there is a presumption against suicide. But 
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it is a rebuttable presumption. It can be overthrown by testimony, by the mere 
preponderance of the evidence, in which event the presumption disappears. New- 
land vy. Modern Woodmen of America, 168 Mo. App. 311, 153 S. W. 1097; Richey 
v. Woodmen of the World, 163 Mo. App. 235, loc. cit. 247, 146 S. W. 461; Nor- 
man v. Order of United Commercial Travelers of America, 163 Mo. App. i75, 
loc. cit. 184, 145 S. W. 853: Alexander v. Lewellyn et al. (Mo. App.) 70 S.W.(2d) 
115, decided at present term but not yet reported [in State Report]. 

In Brunswick v. Standard Accident Ins. Co., 278 Mo. 154, 213 S. W. 45, 50, 
7 A. lL. R. 1213, Judge Faris, speaking for the Supreme Court, in discussing the 
nature of his presumption against snicide, uses this language: 

“The presumption against suicide is a rule of law deduced from convenience 
and necessity; it is based on the well-nigh universal human characteristic of love 
of life and fear of death, and it arises in a case whenever the cause of death is 
in issue and the evidence discloses a state of facts consistent with either accident 
er suicide. While the doctrine is a veritable presumption of law, it is sometimes 
and in some of the cases loosely spoken of as a presumption or inference of fact, 
and is put in the category of evidence. While a few authorities assert the con- 
verse, by far the better view is that it is not evidentiary in character: yet when 
invoked in the trial of a case, in a way as a constituent of evidence, it undoubtedly 
accomplishes a function of evidence pro hac vice. * * * 

“Tf there is evidence both for and against suicide, the presumption (unless, as 
sume of the cases hold, and the reason of the thing makes plausible, the evidence 
be equally balanced) has no place in the reasoning, as its very nature indicates. 
If, therefore, invoked, or present, it vanishes, and the question is to be thereupon 
resolved upon the evidence. 9 Encyc. of Ev. 885, and cases cited. Obviously, the 
presumption against suicide cannot continue to exist in the face of evidence show- 
ing suicide, for such a view would be utterly subversive of the well-settled doc- 
trine, figuratively but strikingly announced by Lamm, J., substantially, to wit, 
that presumptions are the bats of the law, which the light of evidence frightens 
and causes to fly away. Mockowik v. Railroad, 196 Mo. loc. cit. 571, 94 S. W. 256. 
Not only do the cases and the text-books sustain this view; * * * but the very 
legal nature of the rule of law which we call a presumption demonstrates it. For 
in the very last analysis this rule of law which we call a presumption operates 
when it arises in the case, as the result of evidence adduced, only in two ways: 
(a) It either forecloses the question unless and until further evidence is offered 
by the other side: or (b) it shifts the burden of the evidence to the adverse 
side; that is all it does in the case. * * * Should this burden not be met, and 
should no other and countervailing evidence be adduced, the presumption will have 
the effect to conclude the question in favor of the side upon which the presump 
tion operates. * * * Therefore it obviously follows that such a presumption is 
not evidence, but that it is a mere term in legal nomenclature, employed to 
designate the imperative duty or burden, upon the side against which the pre- 
sumption operates, of producing evidence to rebut the finality of the legal con 
clusion which arises, in the course of a trial of a case, from the proof of other 
facts therein.” 

The evidence adduced by the defendant was to this effect: That the insured 
did misrepresent the condition of his health in his application for insurance made 
on March 30, 1932, iess than a month and a half prior to his death; that instead 
of being sound and healthy he was afflicted with an incurable disease, tuberculosis 
of the throat; that he had had his tonsils removed and had never gotten over it: 
that he had been down off and on since the previous fall; that he began going 
down in health for one year prior to his death; that he had been bedfast for one 
month prior to his death; that shortly prior to his death he fell down some steps, 
suffering some injuries: that the fall was the result of his turning blind; that his 
physical condition continued to decline so that he could not talk, but would be 
compelled to make signs to indicate his wants; that he had lost confidence in 
doctors or medicines doing him any good. 

The testimony further showed that he was found dead, from the effects of a 
gunshot wound inflicted in the breast with a shotgun, on May 11, 1932, in the 
kitchen of his home in the daytime while his wife was at the henhouse; that his 
dead body was found laying on the floor with the shotgun laying beside him. 
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Inasmuch as there was no eyewitness to the tragic ending of insured’s life, 
tle gunshot wound in the breast manifestly being the immediate cause of his 
death, we deem it proper for the jury to be permitted to consider all the testi- 
mony adduced, supplemented by the attendant facts and circumstances in deter- 
nining whether deceased came to his death intentionally by his own hand or other- 

and also whether the matters misrepresented by the insured, if any such 
misrepresentations there be found to have been made, contributed to the suicidal 
ct by creating a condition of mind which would prompt deceased to take his own 


[5] But it is argued by counsel for respondent that there is no proof of 
despondency; that the testimony of his wife, given at the coroner’s inquest and 
read in evidence by the defendant, was to the effect that he was always happy 
nd that he had never threatened suicide. But in determining whether a sub- 
nissible case was made for the jury, the defendant, on whom the burden rested, 
is not concluded by testimony in favor of the plaintiff, and where defendant’s 
testimony clashes with that of the plaintiff, then, for the purpose of determining 
whether a submissible case is made, the defendant’s evidence is to be taken as true. 

We do not deem our ruling to be in conflict with the oft-iterated, but oft- 
overworked, rule of forbidding the piling of one inference on another inference in 
order to reach a certain conclusion. 

[6] The claim is made by respondent’s counsel that there is a total absence 

evidence tending to show that insured committed suicide. It is true that no 
one saw the insured shoot himself in the breast with the shotgun, but the fact is 
not controlling on the question of self-destruction. 

In Kornfeld v. Supreme Lodge of O. M. P., 72 Mo. App. 604, the suit was 
brought on a benefit certificate which provided that if the insured committed sui- 
cide within three years the insurance contract should be void. Within this three- 
vear period the insured after an altercation with another party ran into a closed 
toilet room and shot himself, but nobody saw him, or could see him, shoot him- 
self, but. on opening the door, his dead body, with the pistol at his side, was 
found therein. Upon a trial in the lower court the beneficiaries were permitted to 
recover, but on appeal this court, in an opinion by Judge Bland, reversed the judg- 
ment of the lower court outright, holding that the evidence that it was a suicide 
was so strong that the trial court erred in submitting plaintiff’s case to the jury. 

While divergent opinions may be, and are, held as to what prompts a human 
heing to commit suicide, whether ill health, or the knowledge of being afflicted 
with an incurable disease always produces despondency, and, if produced, whether 
such despondency is a factor in bringing about self destruction, we are of the 
opinion that under the evidence adduced in this case the issue, as to whether the 
matters which the jury might find were misrepresented actually contributed to the 
‘nsured’s death should, in conformity with the requirements of the statute (section 
5732, R. S. Mo. 1929), have beer submitted to the jury. 

It is therefore ordered that the judgment of the trial court be reversed, and 

cause remanded. 

Becker and McCullen, JJ., concur. 


PAINTER v. PRUDENTIAL INS. CO. OF AMERICA. No. 17974. 
Kansas City Court of Appeals. Missouri. 
April 30, 1934. 
71 Southwestern Reporter (2d) 483. 


l. INSURANCE. 
In action on life policy, facts found by court held sufficient to establish defense 
compromise and settlement, and that release was complete bar to suit, and 
that insurer’s refusal to pay claim was not vexatious. 
Facts found showed that insured issued policy for $1,000 which should 
not take effect if on date thereof insured was not in sound health; that 
insured subsequently died; that insurer had sufficient evidence of insured’s 
ill health when policy was issued to justify its disputing claim under policy; 
that refusal to pay was in good faith; that insurer tendered plaintiff 
amount of premiums paid; that plaintiff accepted offer of $500 in full satis- 
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faction of all claims; and that there was no fraud by insurer in transac- 

tion and no vexatious refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE. 

In action on life policy, insurer, having established defense of compromise and 
settlement, was entitled to judgment regardless of other facts or claims advanced. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4. INSURANCE. 

In action on life policy, findings establishing defense of compromise and settle- 
ment held sufficient under statute (Mo. St. Ann. § 952, p. 1225). 

(For other cases, see Insurance, Dec. Dig. § 670.) 

5. INSURANCE. 

In action on life policy, it was not neccessary to special defense of compro- 
mise and settlement, on which case was ruled, that court should find insured was 
of unsound health when policy was delivered, though such matter was in dispute 
when compromise and settlement was effected. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

7. INSURANCE. J ; 

Insurer's refusal to pay claim is justified in presence of defense successfully 
established, and it is not subject to penalty. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

10. INSURANCE. ; oo 

Evidence eld to support findings in action on life policy establishing defense 
of compromise and settlement after dispute as to whether insured was in good 
health when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

\ppeal from Circuit Court, Jackson County; John R. James, Judge. ; 

\ction by Nicey Painter against the Prudential Insurance Company of 
\merica. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

G. W. Duvall and W. W. Filkin, both of Kansas City, for appellant. 

Roy P. Swanson, Ralph M. Jones, and Meservey, Michaels, Blackmar, New- 
kirk & Eager, all of Kansas City, for respondent. 

REYNOLDS, Commissioner. 


This is a suit by the plaintiff to recover a balance of $500 alleged to be duc 
her as beneficiary under an insurance policy issued by defendant on the 19th day 
of August, 1929, upon the life of her daughter, Emma Painter, for $1,000. Emma 
Painter died November 8, 1929. On the 7th day of March, 1930, it appears that 
plaintiff accepted of defendant the sum of $500 in full payment and settlement 
of all lability of defendant to her as beneficiary under said policy and executed 
to defendant a written release by which she acknowledged the receipt of said 
sum of $500 and forever released defendant from any and all liability on account 
of any claim she might have against it under said policy. It was contended by 
plaintiff that said release was fraudulently obtained from her by defendant; that 
he same was without consideration and was of no effect; that the payment to 
her of said sum of $500, mentioned therein, amounted to a mere credit upon the 
sum of $1,000, the amount due her under said policy. and that the balance of said 
$1,000, in the sum of $500, was yet due her from the defendant. 

The petition alleged the corporate existence of defendant, the issuance of the 
policy, the death of the insured while the same was in force, the plaintiff to be 
the named beneficiary therein, the compliance by insured with all the provisions 
thereof and hy the plaintiff with all the requirements upon her part, and the pay- 
ment of the sum of $500 as part payment of the amount due under said policy. 
lt further alleged vexatious refusal and delay in the payment thereof upon 
defendant’s part and, on account of such refusal and delay, plaintiff’s right to 
damages in the sum of $50 and to a reasonable attorney’s fee in the sum of 
$100. 


The judgment sought was for the balance due on the policy in the sum of 
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$500, for damages in the sum of $50, for attorney's fee in the sum of $100— 
making a total of $650—and for interest at 6 per cent. from November 8, 1929. 

The defendant, in its amended answer, admitted its corporate capacity as a 
mutual life insurance company and the issuance of the policy in suit, and set up 
the provision therein that it should not take effect if, on the date thereof, the 
insured was not in sound health, and set up further that, on said date, the insured 
was not in sound health but was afflicted with heart disease, ulcers, and dyspepsia 
from which she later died, particularly the heart disease. It further alleged that 
the policy was issued upon the written application of the insured, in which she 
stated that the condition of her health was, at the date of the application, good; 
that no physical défect or infirmity existed; that she had never suffered from 
heart disease, ulcers, or dyspepsia; and that such application was being made 
to induce the issuance of the policy by defendant. It alleged that the defendant 
believed and relied upon such statements in issuing the policy; that said state- 
ments were false and untrue and were known by the applicant so to be, and the 
same were made for the purpose and with the intent of misleading defendant 
and inducing it to issue the policy; that defendant was misled by them into issu- 
ing said policy; that said policy was thus obtained by fraud and never became a 
hinding contract and is of no effect but is void; and that the matters so misrepre- 
sented by insured in her application were material and contributed to the death 
of the insured. 

The amended answer further set up that, after the death of the insured, a 
dispute arose between it and the plaintiff, the beneficiary, as to the liability of 
defendant to her under said policy beyond the amount of the premiums that had 
been paid thereon, the defendant denying liability for any other sum, and the 
plaintiff contending for the full amount of the policy; that it tendered the amount 
of premiums paid to plaintiff, who refused to accept the same; that, as a result 
of said controversy and in order to avoid the cost and expense of litigation, it 
was agreed between plaintiff and defendant that compromise should be effected 
and that defendant should pay her the sum of $500, which should be accepted 
by her in full settlement of her claim under said policy and in discharge thereof, 
and that defendant should be forever released and discharged of all claims on 
account of said policy; that defendant did thereupon pay to plaintiff the said 
sum of $500 on the conditions stated, and plaintiff thereupon executed and deliv- 
ered to defendant a written release from liability under said policy for any and 
all claims, reciting and acknowledging in said release that same was in considera- 
tion of said settlement and discharge; and that, as such, it was a complete bar to 
plaintiff's cause of action as stated in the petition. 

Plaintiff made reply in which, it may be said, she admitted that the insured 


that the condition of her health, at the time of such application, was good; that 
no physical defect or infirmity existed; that she had never suffered from heart 
lisease, ulcers, or dyspepsia; and that said statements were made to induce the 
issuance of the policy—and admitted that said policy was issued thereon and that 
t was provided therein that it should not take effect if, on the date thereof, 
1¢ insured was not in sound health. It was denied in said reply that the answers 
nade by insured in her application were false and untrue and that insured knew 
they were; but, upon the other hand, it was alleged that such statements were 
true and believed by the insured to be true and were not made for the purpose 
f misleading defendant and that the issuance of said policy was not obtained 
fraud and that defendant was never misled by insured’s said statements. It 
further denied therein that the matters alleged by defendant to have been 
represented were material or contributed to insured’s death. 

Said reply further set up that a copy of insured’s application did not appear 
ndorsed upon or attached to the policy, and that by the terms of said policy it 
as provided. “This policy contains and constitutes the entire contract between 
the parties hereto and all statements made by the insured shall in the absence of 
iraud be deemed representations and not warranties, and no statement shall avoid 
the policy or be used as a defense to a claim thereunder unless it be contained 
n the application for the policy and unless a copy of such application be endorsed 
upon or attached to the policy when issued,” as a bar to any defense pleaded in 
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the amended answer based upon misrepresentations by the insured, if any such 
misrepresentations were made or found to have been made. It further denied 
that there was any genuine dispute between plaintiff and defendant upon or after 
the death of the insured respecting defendant’s liability under said policy for any 
sum in excess of the premiums paid; denied and attacked the compromise, settle- 
ment, and release, alleged in the amended answer, as having been procured W ith- 
out en, and through fraud and misrepresentation upon the part of de- 
fendant’s agents to her respecting her legal rights under said policy; and averred 
said alleged cilia and release thereon to be invalid and of no effect. All 
other allegations of the amended answer were generally denied. 

Upon the trial, the plaintiff introduced in evidence the policy sued upon, also 
the application of the insured, together with the certificate of the agent of the 
defendant who took the application annexed to such application showing insured’s 
apparent condition of good health at the date of the application. She also made 
proof of the death of the insured and of the payment of all premiums due upon 
said policy to the death of insured and made proof of notice and delivery of 
proofs of death to defendant. Plaintiff also introduced evidence tending to show 
the good health of the —_— at the time the policy was issued and down until 
about two weeks prior to her death. In her testimony, she admitted the execu- 
tion of the release to ida set up in the amended answer and the acceptance 
by her from defendant of the sum of $500 in full settlement of the policy, but 
denied that there was ever any controversy or difference between her and defend- 
ant as to the amount due her under said policy, other than a mere refusal by de- 
fendant to pay the same. She denied that there was any consideration for the 
alleged settlement and release. She admitted that, when she accepted the $500 
and released defendant, she understood that such sum was all that she was to 
get. She accepted said sum because defendant’s agent told her that was the besi 
they could do and that they would not pay any more because of insured’s death, 
and she felt that the funeral expenses had to be paid. She testified that she was 
not forced to sign the release. At the close of plaintiff’s case, defendant inter- 
posed a demurrer and a request for a finding in its favor. Both the demurrer 
and the request for the finding were overruled. 

Thereupon, the defendant introduced in evidence the statement of the attend- 
ing physician tending to show the cause of death to have been acute myocarditis 
and, as contributing thereto, cholera morbus, and other evidence tending to show 
insured, at the date of the issuance of the policy, was afflicted with heart disease 
and tending to show a bona fide dispute hetween itself and the plaintiff with re- 
spect to any liability of defendant under the policy other than for the return of 
the premiums paid, and tending also to show a lack of vexatious refusal to pay 
the payment to plaintiff of the sum of $500 in compromise of said dispute and in 
full settlement of all claims under the policy, and the release of defendant from 
any further liability. Defendant introduced also a written release duly executed 
by plaintiff to such effect and the check for $500 bearing plaintiff’s indorsement 
and her statement thereon that it was in full settlement of all claims under said 
policy. 

The defendant appears, upon the conclusion of the trial, to have rested 
defense upon the settlement and written release set up in the amended answer, 
upon a lack of evidence to show vexatious refusal to pay, and upon the fact of 
no liability other than for the return of the premiums paid by reason of the pro- 
vision in the policy that it should not take effect unless insured, at the date of 
the policy, was in good health, and by reason of the fact that, upon such date, 
the insured was afflicted with heart disease and afterward died therefrom. 

The trial was before the court without a jury; and, at the close of the entire 
evidence, the parties each requested written findings of fact and presented them 
to the court for approval and adoption by it and likewise requested separate de- 
clarations of law for approval by the court as its conclusions of law upon the 
facts so requested by them to be found. The findings requested by the plaintiff, 
as also her declarations of law, were refused by the court. Those requested by 
the defendant were modified and amended by the court and, as modified and 
amended, were given, as were also the declarations of law requested by it, as and 
for the court’s conclusions of law upon the facts as found. 

The cause being submitted to the court, judgment therein was rendered for 
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the defendant on the 18th day of November, 1932, at the regular November term, 
1932. 

The plaintiff, after an unsuccessful motion for a new trial, prosecutes this 
appeal. 

Opinion. 

[1] 1. The plaintiff makes numerous assignments of error, among which 
is that there is no substantial evidence to support the judgment. 

The facts found by the court, upon which such judgment rests, are that 
defendant issued the policy in the sum of $1,000 on August 19, 1929; that such 
policy contained a preliminary provision that if, on the date thereof, the insured 
be not in sound health, it should not take effect and that, in such event, the 
premiums paid thereon should be returned; that the insured died on November 
&, 1929, and that the immediate cause of her death was acute myocarditis and 
the contributing cause was cholera morbus; that the defendant was in possession 
of sufficient evidence of ill health from heart disease of the insured on August 
19, 1929, to justify its disputing plaintiff's claim under the policy and that defend- 
ant’s refusal to pay the face of the policy was in good faith; that defendant 
tendered to the plaintiff the sum of $7.14, being the amount of all premiums paid 
on said policy; that defendant offered plaintiff the sum of $500 on condition that 
it should constitute full satisfaction of all claims under said policy; that plain- 
tiff accepted said offer under that condition and released the defendant oi all 
liability under said policy: that there was no fraud or misrepresentation by the 
defendant in the transaction by which plaintiff was paid $500 and the defendant 
released from all claims under said policy; that there was no vexatious refusal to 
pay on the part of the defendant. These facts were sufficient to establish the 
defense alleged in the amended answer to the effect that the claim, under the 
policy sued upon, had been compromised and settled by the payment of $500 by 
defendant to plaintiff in tull release and discharge of defendant from all liability 
of defendant under said policy and that the release so pleaded in said amend- 
ed answer was a complete bar to plaintiff's suit: and that defendant's action in 
refusing to pay plaintiff's claim in this suit and in defending against it was not 
a vexatious refusal 

[2] 2. With said defense established, plaintiff's right of recovery was com- 
pletely cut out. There was no other course to pursue than to render judgment 
for defendant, regardless of other facts in the record or ,other claims advanced. 
Frey v. John Hancock Mutual Life Ins. Co., 189 Mo. App. 696, 175 S. W. 211; 
Zinke vy. Knights of Maccabees of the World, 275 Mo. 660, 205 S. W. 1; Scott 
v. Parkvicw Realty & Imp. Co., 241 Mo. 112, 145 S. W. 48. 

Under such circumstances existing, according to the facts as found bv the 
couri, authorities such as Jiarms v. Fidelity & Casualty Co. of New York, 172 
Mo. App. 241, 157 S. W. 1046, cited by plaintiff in her brief Have no application 
to the point here considered 

This was the undoubted theory of the trial court, as further shown by its 
declarations of law 1, 5, and 6, which together declared that the plaintiff had 
failed to show any ground for the assessment of statutory penalties and attor- 
ney’s fees for vexatious refusal to pay, and that the general release executed by 
plaintiff was valid and binding and constituted a complete bar to the action, and 
that, under the law and the evidence, the plaintiff could not recover, but that 
defendant was entitled to judgment. The court applied the proper theory upon 
the facts found. 

13, 4] 3. It is evident, therefore, that unless the court’s finding of facts is 
to be impeached in some manner, the judgment rendered must stand. This, 
the plaintiff undertakes to do and urges that the same is incomplete and is not 
such as is contemplated by the statute, section 952, Revised Statutes 1929 (Mo. 
st. Ann. § 952, p. 1225). It is true that it is contemplated by such section that 
a finding of facts in any particular case should embrace all the material facts 
i Controversy bearing upon the issues involved set out in detail and that the 
court should also state separately its conclusions of law upon said facts when 
requested, in order that proper exceptions might be made thereto. Cochran v. 
Thomas, 131 Mo. 258, loc. cit. 268, 33 S. W. 6. 

Upon the record in this case, there appears to have been a, sufficient com- 
plance with this rule. The judgment herein is made to rest upon the distinct 
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and separate defenses set out in the amended answer of denial of vexatious 
refusal to pay upon defendant's part and upon the validity of the release pleaded 
—the validity of which depended upon the existence of a bona fide dispute con- 
cerning defendant's liability under the policy growing out of the insured’s con- 
dition of health with respect to her affliction with heart disease on the date 
of the delivery of the policy and her death afterward therefrom—and_ upon 
whether such release was obtained without consideration or by fraud and mis- 
representation. Such defense of a valid release, if established, dominated the 
final disposition of the cause of action asserted by the plaintiff in her petition 
and the final judyment to be rendered thereon. 

[5] 4. There was a complete finding of all the facts in controversy involved 
in the separate defenses set up in the amended answer, upon which the judgment 
rendered was based, sufficient in all respects to sustain the judgment. This was all 
that was required. Brinson-Judd Grain Co. v. Becker, 76 Mo. App. 375. It was 
not necessary to the special defenses upon which the case was ruled that the 
court should find that, at the date of the delivery of the policy, the insured was, 
in fact, of unsound health and was or had been afflicted with heart disease, 
Plaintiff's contention in this respect must, therefore, be denied. 

[6-8] 5. The defense of misrepresentation by the insured in her application 
and the estoppel alleged against it and the facts in the record bearing thereon 
are not in controversy in the defenses above noted, upon which the case was 
disposed of, and did not enter into consideration in such defenses in the final 
disposition of the case. The defenses with respect to the bona fide dispute, 
vexatious refusal to pay, and the written release, where found in favor of the 
defendant, disposed of the entire case. Whatever grounds of complaint plaintiff 
nay have had for recovery against the defendant upon the cause of action stated 
in the petition were foreclosed by said release so long as it was held to be valid 
and not to have been obtained without consideration or by fraud. That a bona 
fide dispute between parties as to the amount due from one to the other is a 
sufficient consideration for the compromise of the full sum claimed by the pay 
ment of a less sum and for the discharge of the indebtedness in full, where ther 
is no fraud practiced, has been many times held. Zinke vy. Knights of Maccabees 
of the World, supra. A refusal to pay is justified in the presence of a defens 
successfully established, and the party asserting such refusal is not subject to a 
penalty for asserting.a right to which he is entitled. The only facts necessary 
to be found were those in controversy and material to the defenses submitted 
and upon which the cause was finally ruled. Likewise, the only declarations 
of law necessary were those relating to the defenses upon which such facts as 
found were based. It was not necessary to make a finding of facts as to the 
issues which had become moot and could not have affected the final judgment 
in the case or to give declarations of law thereon. 

|¥, 10] 6. The plaintiff appears to have saved her exceptions both to the 
action of the court in refusing to make the findings of fact as requested by her 
and in refusing the declarations of law asked by her and to its action in making 
the findings of fact upon the request of the defendant, as modified and amended, 
and in giving declarations of law as requested by the defendant and, upon this 
appeal, complains of the action of the court below in such regard. No specific 
exceptions, however, were made in the court below at the time of the actions 
complained of; nor were specific grounds for the assignments of error made 
in the motion for new trial, All exceptions and assignments were general. Of 
course, upon the facts as found by the court, the giving of plaintiff's declarations 
of law as asked by her would have been erroneous; and, therefore, unless such 
findings were successfully impeached, plaintiff has no complaint here for the 
refusal of such by the court. Such declarations were inconsistent with the 
facts as found. Her further complaint on this score eventually amounts to 4 
complaint against the action of the court in finding the facts contrary to her 
requested findings and resolves itself into the question whether there was 
substantial evidence in the record upon which to base the findings made by tt, 
upon which the judgment herein rests. The mere fact that there may have been 
evidence in the record sufficient to have justified the findings as requested by 
plaintiff is immaterial so long as there was substantial evidence to support thi 
findings made. The court was the trier of the facts. That there was substan- 














ary 
tted 
ions 
. as 
the 


lent 


the 
her 
cing 
ied, 
this 
cific 
ons 
ade 
Of 
ons 
uch 
the 
the 
04 
her 
was 
y it, 
een 
by 
thre 


in 


Lite] Delmonico v. Prudential Ins. Co. of America 987 


tial evidence to support such findings is amply disclosed from an examination of 
the record. 

{11, 12] 7. Besides, any contention that there is no substantial evidence to 
support the findings is not now open to the plaintiff. She requested a finding 
of facts upon which the prevailing defenses rest; and, by asking such, she is 
coucluded from now asserting that there was no evidence upon which the find- 
ings made by the court might rest. In the absence of a conflict of evidence in 
the record, there was no cecasion for a finding of facts. She tried the case 
below upon the theory that there was a conflict in the evidence sufficient to call 
for a settlement of such conflict by the court, and she is bound by such theory 
in this court. Cantley v. American Surety Co. of N. Y., 225 Mo. App. 1146, 38 
S. W.(2d) 739, 742. In the case cited, Judge Bland said: “We think that, under 
the circumstances, plaintiffs are not in a position, now, to contend there was 
no substantial evidence to sustain the finding of the court. By requesting a 
inding of facts, under the statute, plaintiffs conceded that the case was a proper 
one for that procedure, in other words, that the facts were in dispute and called 
jor the making of a finding of facts by the court. Plaintiffs are bound in this 
court on the same theory that they pursued in the lower court.’ Having so 
jound the facts, the declarations of law given thereon by the court at defend- 
ant’s request were appropriate, fully authorized, and unobjectionable. It fol- 
iows, therefore, that there is no merit in plaintiff's complaint under this head. 

8 We have duly considered all of the objections in the case urged by the 
plaintiff in her brief relating in any manner to the finding of facts and the 
judgment rendered thereon, and find none by which said finding or judgment 
may be impeached or by which the court’s action in refusing to make findings 
as to other facts requested may be made the subject of criticism. Plaintiff's 
contention that there is no substantial evidence in the record to support the 
judgment is denied. The conclusion thus reached disposes of the case, as it is 
unnecessary to consider any other assignments of error embraced by plaintiff 
in her brief. Whatever determination might be made of any of the same would 
not affect the result above announced. There being ample evidence in the record 
to support the judgment and no prejudicial error upon the trial below, the 
judgment is accordingly aftirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 





DELMONICO v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Chancery of New Jersey. May 10, 1934. 
172 Atlantic Reporter 597. 
INSURANCE. 

In action to recover estate which psychoneurotic with income insufficient for 
her needs invested in annuity sufficient for her comfort, evidence held insufficient 
to establish that her phobias, especially her fear regarding her future security, were 
intensified to state of irrational apprehension, destroying capacity to contract. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Syllabus by the Court. 

_ A psychoneurotic with an income insufficient for her needs invested her en- 
tire estate in an annuity sufficient for her comfort, held, as not established, that 
her phobias, especially her fear in respect of her future security, were intensified 
to a state of irrational apprehension and in consequence she lacked capacity to 
contract the annuity. 7 
ey Suit by Charles Crist Delmonico, administrator of the estate of Josephine 
Crist Delmonico, deceased, against the Prudential Insurance Company of America. 

Bill dismissed. 

Thomas Brunetto and Charles Jones, both of Newark, for complainant. 

_Lindabury, Depue & Faulks, of Newark (Josiah Stryker and Mahlon M. 
Meier, hoth of Newark, of counsel), for defendant. . 
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BRIGNOLA v. PRUDENTIAL INS. CO. OF AMERICA. No. 438. 
Supreme Court of New Jersey. May 18, 1934. 
172 Atlantic Reporter 736. 
2. INSURANCE. 


Where policy provided that only named officers of insurer could bind it by 
receiving representations or information, presentation of policy at office of in- 
surer with assignment indorsed thereon to some one connected with insurer held 
insufficient to establish notice to insurer of assignment, and hence assignee could 
not recover from insurer cash surrender value of policy paid to insured after 
such presentation. 

(For other cases, see Insurance, Dec. Dig. § 217.) 

Appeal from District Court of 

Action by Salvatore Brignola against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed. 

\rgued January term, 1934, before Parker, Lloyd, and Perskie, JJ. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Harvey Bein, of Union City, for respondent. 

Per Curiam. 

The action in this case was against the insurance company by an assignee of 
a policy of insurance issued to one Lloyd Campbell for a surrender value of 
$162.50. There was a judgment for the plaintiff and the defendant appeals, con- 
tending that there should have been a nonsuit or entry of judgment for defendant. 

The defense was that no notice of the assignment by Campbell had ever heen 
received by the company and that in the meantime the surrender value had heen 
paid to Campbell. 

J1] The question in the case turns upon the proof of notice. The policy was 
assigned to the plaintiff on September 17, 1931. On October 10, 1931, the cash sur- 
render value was paid to Campbell. Before the proof of payment to Camphell 
had been presented and on proof by the plaintiff that he, in company of the in- 
sured, took the policy with the assignment indorsed on it to the office of the in- 
surance company and showed it to some person connected with the defendant 
company, and that subsequently he made several more calls on the defendant to 
vet his monev, a motion for nonsuit was made. 

Proof of previous payment to Campbell not being then in the case, this mo- 
tion was properly denied, as the plaintiff in the absence of proof of prior payment 
to Campbell, would be entitled to recover upon the mere presentation of the 
policy with the assignment to him indorsed thereon. After the proof of payment 
to Campbell, however, a motion for judgment for the defendant was made and 
denied, and it is in this state of the case that the sufficiency of the facts to estab- 
lish notice hecomes important. 

[2] Among the provisions of the policy, marked as an exhibit in the case, is 
one to the effect that none of its conditions, provisions, or privileges could he 
waived or modified except hy indorsement on the policy signed by the president, 
a vice president, the secretary, an assistant secretary, the actuary, the associate 
actuary, or an assistant actuary. It further provides that “no agent has power in 
behalf of the company to make or modify this or any other contract of insurance, 
to extend the time for paving a premium, to waive any forfeiture, or to bind the 
company by making any promise, or by making or receiving any representation or 
information.” 

By the agreed state of facts it does not appear when the assignment was shown 
to “some person connected with the defendant company,” whether before or at- 
ter October 10, 1931; the statement being simply that it was after securing the as- 
signment. But, assuming that it is to be read as “immediately” after securing the 
assignment, or “upon” securing the assignment, the policy was shown to some one 
connected with the defendant company, we think this was insufficient to estab- 
lish notice to the company itself. Apart from the limited power expressed in the 
provision of the policy to the effect that “no agent has power * * * to bind the 
company by making any promise or making or receiving any representations or 
information,” there may undoubtedly be a class of employees of the company 
notice to whom would be clearly inadequate to bring anything home to the com- 
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pany itself; an office boy, or a porter would be a person connected with the com- 
pany, and yet obviously not a proper one upon whom to serve notice. The fact 
that in less than a month after notifying such “person” of the assignment the 
insured had the assurance to proceed to the office of the company and collect the 
surrender value is rather persuasive evidence that the notice given was not even 
intended to reach the responsible officers of the company. However all this may 
be, the company, by its contract, specifically apprised the plaintiff and the insured 
that notice of any sort must be given to some one in authority, and that no mere 
agent was authorized to receive such information on its behalf. This provision 
was a plain limitation of authority and binding on the insured and his assignee. 
Crescent Ring Co. v. Travelers’ Indemnity Company, 102 N. J. Law, 85, 132 A. 106. 

The company, having paid the surrender value of the policy to the insured, 
and, so far as appears, without effective notice of the existence of the assignment 
by the insured to the plaintiff, there was error in the finding in his favor and the 
judgment is, therefore, reversed. 

ARICO v. PRUDENTIAL INS. CO. OF AMERICA. 

Supreme Court, Appellate Division, Second Department. April 20, 1934. 

271 New York Supplement 241. 
1. INSURANCE. 

Insured’s loss of one arm by accident does not of itself establish “permanent 
lisabilitv” within insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Insurance against disability rendering insured “wholly and permanently 
unable to engage in any occupation or perform any work for any kind of com- 
pensation of financial value” covers his inability to carry on occupation in 
which he had been trained, or employment in work of same general character 
where he may be gainfully employed in an occupation reasonably comparable in 
iype and remuneration to that in which he was employed at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

Doubts arising from language used in policy must be interpreted most 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Young and Hagarty, JJ., dissenting. : 

Action by Lorenzo Arico against the Prudential Insurance Company of 
America. From an order of the Appellate Term affirming a judgment of the 

unicipal court, the defendant appeals. 

Order and judgment reversed on the law and the facts, and a new trial 
ordered in the Municipal Court 

\rgued before Lazansky, P. J., and Young, Kapper, Hagarty, and Davis, JJ. 

Benjamin Paul Goldman, of New York City, for appellant. 

Harry H. Altman, of Brooklyn, for respondent. 

Per Curiam. 

1-3] Order of Appellate Term affirming judgment of the Municipal Court 
and said judgment reversed on the law and the facts and a new trial ordered in 
he Municipal Court, costs to abide the event. The loss of one arm by an acci- 
dent does not of itself establish such permanent disability so that the plaintiff 
“is rendered wholly and permanently unable to engage in any occupation or 
perform any work for any kind of compensation of financial v alue. * * *" We 
ire of ¢ /pinion that a fair interpretation of the policy means, in the circumstances, 

laintiff’s inability to carry on the occupation in which he had been trained and 
worked during all his working life, namely, that of a worker at a macaroni 
mixing machine, or employment in work of the same general character where 
he may be gainfully employed in an occupation reasonably comparable in type 
and remuneration to that in which he was employed at the time of the accident. 
See a v. Modern Brotherhood of America, 121 Mo. App. 548, 97 S. W. 
240. But the plaintiff’s proof fell short of showing the nature of the machine, its 
workings, and the necessity for the use of both hands in its operation, or his 
ability to find employment and engage in other work of a similar nature as 





990 Tne Insurance Law Journal, Vol. 83 [Oct., 1934 


above stated. We are therefore constrained to order a new trial, when the 
facts may be more fully developed. Doubts arising from the language used 
in the policy must be interpreted most strongly against the insurer, for it had 
the opportunity to define with exactness just what was meant by permanent dis- 
ability and to give notice to the insured, by the words of the policy, that he 
must be practically helpless in order that he might recover, if that was the 
purpose of the insurer in that respect. 

Lazansky, P. J.. and Kapper and Davis, JJ. concur. 

Young and Hagarty, JJ., dissent and vote for affirmance. 


MATHEWS v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, Second Department. April 27, 1934. 
271 New York Supplement 321. 
1. INSURANCE. 


Insurer held estopped to deny facts as stated in letter relied on by insured, 
that, if certain premium was not paid, policy would have extended term value 
for certain period. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Action by Elizabeth Mathews against the Mutual Life Insurance Company 
of New York. From an adverse judgment and order, plaintiff appeals. 

Reversed on the iaw and facts, and new trial granted. ’ 

Argued before Lazansky, P. J., and Young, Kapper, Hagarty, and Davis, JJ. 

Henry Schoenherr, of New York City, for appellant. 

Bayard H. Ames, of New York City, for respondent. 

Per Curiam. 

{1, 2] Amended judgment and order reversed on the law and the facts and 
a new trial granted, costs to abide the event. Defendant’s letter to the insured, 
dated April 9, 1930, was an assurance that, if the premium due April 4, 1930, 
was not paid, the policy would have an extended term value for one year and 
326 days from April 4, 1930, for $2,297. If the insured knew of this letter, and, 
relying on it, refrained from paying further premiums, the defendant is estopped 
to deny the facts as stated in the letter. Considering the evidence on this 
subejct in the light most tavorable to the plaintiff, as we must on the dismissal 
at the close of plaintift’s case, we think enough was shown to make out a prima 
facie case, and questions of fact were presented for the jury. Meeder v. Provi- 
dent Sav. Life Assur. Society, 171 N. Y. 432, 64 N. E. 167. 


TRAYNOR vy. JOHN HANCOCK MUT. LIFE INS. CO., Inc. 
Supreme Court, Appellate Division, Second Department. April 27, 1934. 
271 New York Supplement 325. 
INSURANCE. 


Whether there was continuous acquiescence by insurer in accepting past- 
due premiums so as to waive payment on due date, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Davis, J., dissenting. 

Action by Anna R. Traynor against the John Hancock Mutual Life Insur- 
ance Company, Incorporated. From an order dismissing the complaint and 
judgment entered thereon, plaintiff appeals. 

Reversed. 

Argued before Lazansky, FP. J., and Young, Kapper, Hagarty, and Davis, JJ. 

James F. Conway, of Rockville Center, L. I., for appellant. 

William B. Moore, of New York City, for respondent. 

Per Curiam. 

Order dismissing the complaint, and judginent entered thereon, reversed on 
the law, with $10 costs and disbursements, and motion denied, with leave to 
defendant to answer within ten days from the entry of the order herein. We 
are of opinion that, if plaintiff can establish upon a trial such a continuous 
acquiescence by the defendant in accepting past-due premiums as would amount 
to a course of conduct, it may be found by a jury to constitute a waiver 0! 
payment on the due datc. Mere isolated instances of acceptance of past-due 
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oremiums would not permit the plaintiff to convert an accommodation or courtesy 
io the insured into a triable issue on the question of a course of conduct. 
Lazansky, P. J., and Young and Kapper, JJ., concur. 
Davis, J., dissents and yotes to affirm. 
Hagarty, J., not voting. 


LANDE v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. May 4, 1934. 
271 New York Supplement 551. 
1. INSURANCE. 


Physician’s testimony, that insured when he consulted physician was sick, is 
privileged, if involving expert determination after consultation, but is not privi- 
leged if relating to condition which was plain to observation of laymen. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

2. INSURANCE. 

Question asked physician, whether insured was sick at time he consulted 
physician, held properly excluded as relating to privileged communication, where 
physician testified that he practiced as a diagnostician and made general physical 
examination of insured at his office. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Merrell, J., dissenting. 

Appeal from Trial Term, New York County. 

Action by Celia Lande against the Travelers’ Insurance Company. From a 
judgment for plaintiff entered on a directed verdict after jury trial at Trial Term, 
defendant appeals. 

Affirmed. 

Argued before Finch, P. J., and Merrell, Townley, Glennon, and Untermyer, 
VT. 

William J. Moran, of New York City (W. B. Crowell and B. J. McGlinn, both 
of New York City, on the brief), for appellant. 

Reginald F. Isaacs, of New York City (I. Gainsburg, of New York City, of 
counsel), for respondent. 

Per Curiam 

[1, 2] Under the peculiar circumstances of this case, we think the objection 
to the defendant’s question to Dr. Brooks, “Was Mr. Lande sick or well at the 
time that he consulted you in 19302” was properly sustained. If it was intended 
thereby to establish that after consultation and examination Dr. Brooks determined 
that the deceased was “sick” of heart disease, then the information was privileged 
and inadmissible. Holden v. Metropolitan Life Ins. Co., 165 N. Y. 13, 58 N. E. 
771; Acee v. Metropolitan Life Ins. Co., 219 App. Div. 246, 219 N. Y. S. 152; 
Denaro v. Prudential Ins. Co. of America, 154 App. Div. 840, 139 N. Y. S. 758. 
lf, on the contrary, it was intended to prove that on this occasion the deceased 
was in a condition of sickness which would have been “plain to the observation ot 
anyone without expert or professional knowledge,” then the information was not 
privileged. Klein v. Prudential Ins. Co. of America, 221 N. Y. 449, 117 N. E. 
942; Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 21. 

It seems evident to us that the evidence attempted to be introduced was privi- 
leged. Dr. Brooks had testified that he practiced as a diagnostician, that he had 
no independent recollection of the deceased, that the examination occurred at his 
office, and that presumably for that purpose the deceased removed his clothes. 
He testified further that he made a general physical examination, of which a 
Written report was subsequently made, but that he did not prescribe for the de- 
ceased. There was no suggestion in the evidence, nor did the defendant offer to 
prove, that on this occasion the deceased was “sick,” in the sense that his condition 
would have been so described by a person without expert knowledge. Under these 
circumstances it is entirely clear that the question whether the deceased was “sick 
or well” at the time he “consulted” Dr. Brooks in 1930 was intended to elicit his 


professional opinion of the condition of the deceased, arrived at after consultation 
and examination 
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The other questions urged by the appellant require, we think, no discussion. 
The judgment should be affirmed with costs. 

Judgment affirmed, with costs. Order filed. 

Merrell, J., dissenting and voting to reverse and grant a new trial. 


WACHTEL v. EQUITABLE LIFE ASSUR. SOC. 
OF UNITED STATES et al. 
Supreme Court, Appellate Division, First Department. May 4, 1934. 
271 New York Supplement 650. 
2. INSURANCE. 


Life insurers’ denial of liability for double indemnity because of accidental 
death held waiver of beneficiary’s failure to file amended proofs of death setting 
forth cause and making formal claim for double indemnity. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. 

In action on life policies for double indemnity because of accidental death, 
whether insured’s death was due to coronary thrombosis or was the result of an 
accident which produced thrombo-phlebitis held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Martin and Merrell, JJ., dissenting. 

\ppeal from Supreme Court, New York County. 

\ction by Minnie Wachtel against the Equitable Life Assurance Society of 
the United States and others. From a judgment of the Supreme Court on a di- 
rected verdict for all defendants except the Manhattan Life Insurance Company, 
against which judgment for plaintiff for $2,000 with interest, but without costs, 
was entered after a jury trial at Trial Term, plaintiff appeals. 

Reversed and new trial ordered. 
\rgued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, 
iyi. 

Maxwell M. Booxbaum, of New York City (Frederick E. Weinberg, of New 
York City, of counsel; Herman A. Gray, of New York City, on the brief), for 
appellant. 

\lexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for respondent Equitable Life Assur. Soc. of United States. 

Wm. J. Moran, of New York City (Louis P. Galli, of New York City, of 
counsel; William B. Crowell, of New York City, on the brief), for respondent 
Travelers’ Ins. Co. 

Ross, Dodge & Miller, of New York City (John J. Cunneen, of New York 
City, of counsel), for respondent Manhattan Life Ins. Co. 

UNTERMYER, Justice. 


The complaint contains three causes of action, one against each of the de- 
fendants, wherein it is alleged that the plaintiff, the widow of Otto H. Wachtel 
and the beneficiary of six policies issued by the defendants upon his life, is en- 
titled to double indemnity because of Wachtel’s death on August 10, 1930, in con- 
sequence of an accident which occurred on July 10, 1930. The defendants, with 
the exception of the Manhattan Company, had paid the single indemnity con- 
cededly due under the policies. At the conclusion of the entire case, the com- 
plaint was dismissed and a verdict directed in favor of the defendants, except 
that the Manhattan Company was required to pay the amount of the single in- 
demnity which had been previously tendered to the plaintiff and rejected by her. 

The evidence offered by the plaintiff tended to prove that during the night of 
July 10, 1930, Wachtel stepped from his bed and injured his left leg. It was her 
claim that this accident had produced a thrombo-phlebitis, resulting in the for- 
mation of a blood clot, which, becoming detached, eventually passed into the blood 
stream and lodged in the pulmonary artery of the lung, causing instant death on 
\ugust 10th. The defendants offered evidence that Wachtel’s death was due to 
coronary thrombosis, a disease of the heart. They also strongly relied upon the 
death certificate executed by the attending physician and on the proofs of death 
furnished by the plaintiff, all of which give coronary thrombosis as the cause ol 
death. 
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[1] The certificate and the proofs of death were properly received as consti- 
tuting, prima facie, admissions by the plaintiff that the statements which they 
contained were true. Rudolph v. John Hancock Mutual Life Insurance Company, 
251 N. Y. 208, 167 N. E. 223 and cases there cited. The plaintiff, however, was 
not concluded by the certificate and the proofs from establishing the real cause of 
death. Rudolph v. John Hancock Mutual Life Insurance Company, supra; Red- 
mond v. Industrial Benefit Association, 150 N. Y. 167, 173, 44 N. E. 769; Hanna 

Connecticut Mutual Life Insurance Company, 150 N. Y. 526, 530, 44 N. E. 
1099; Spencer v. Citizens’ Mutual Life Insurance Association, 142 N. Y. 505, 509, 
37 N. E. 617. Notwithstanding these, she was entitled to show that the cause of 
death, which appeared to be coronary thrombosis when the death certificate and 
proofs of death were filed, on full investigation was ascertained to be a pulmonary 
embolism resulting from an accidental cause. The physician who executed the 
death certificate testified that he had made the diagnosis given therein without 
complete investigation of the facts and that it represented only a belief or con- 
jecture on his part. When subsequently informed of all the facts pertaining to 
Wachtel’s medical history, he concluded that he was mistaken in his first impres- 
sion and that pulmonary embolism resulting from the accidental injury was the 
probable cause of death. It is significant also that the accident which is claimed 
to have occurred on July 10th is referred to in the proof of death filed with each 
defendant although Wachtel’s death is not attributed to it. In the proof of death 
filed with the Equitable it is stated that the deceased “suffered accident to a vein 
in left leg early part of July”; in that filed with the Travelers’ that the “date and 
place of accident” was “accident to left leg early part of July, 1930, at home” 
and the “description of accident” is given as “Acute Phlebitis”: in that submitted 
to che Manhattan Companv it is stated that the deceased was treated by a physi- 
cian for “Acute Phlebitis” on July 11th, the day following the alleged accident. 

|2] It is unnecessary further to recapitulate the evidence, the greater part of 
which is technical in character. It is sufficient to sav that, after careful consider- 
ation, we have reached the conclusion that, unless the plaintiff was precluded by 
reason of other circumstances, an issue of fact was presented as to whether the 
insured died of coronary thrombosis or of a pulmonary embolism resulting from 
injury to his leg, which should have been submitted to the jury. Lewis v. Ocean 
\ccident & Guarantee Corporation, Ltd.. of London, England, 224 N. Y. 18. 120 
N. E. 56, 7 A. L. R. 1129; Wehle v. United States Mutual Accident Ass’n, 153 
XN. Y. 116, 47 N. E. 35, 60 Am. St. Rep. 598. 

The objection which is principally relied on by the defendants on this appeal, 
and which appears principally to have influenced the trial judge in dismissing the 
complaint, is that the plaintiff did not submit to each of the defendants proof of 
death by “accident” as required by the terms of the policies, because all the proofs 
of death specify coronary thrombosis as the cause. It is their contention that if 
thereafter it was ascertained that death was due to accidental means, the plaintiff 
was required to furnish amended proofs correctly setting forth the cause and 
making formal claim for the double indemnity for which each policy provides. 
Strang vy. Prudential Insurance Co. of America, 263 N. Y. 71, 188 N. E. 161; 
Bergholm v. Peoria Life Insurance Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 
416. The answer to this contention is that each of the defendants waived any 

h objection by the position taken when claim for double indemnity was made 
Fach denied liability entirely on the ground at Wachtel’s death was not the 
result of accident but disease. After investigation of the plaintiff’s claim for 
double indemnity, the Equitable addressed a letter to her attorney, stating: 

“The investigation made by this Society clearly shows that this man died of 
acute coronary thrombosis. In view of the foregoing and of the other informa- 
tion obtained hy the Society, as above referred to, this Society, of course, denies 
any liability whatever by reason of any double indemnity provision which may be 
ontained in the above-mentioned policies.” 

The report of Equitable’s investigator found its way into the hands of the 
Travelers’ claim department and the latter, in turn, made an independent investi- 
gation. Thereafter it likewise denied liability for double indemnity and, in trans- 
mitting payment of the amount of the single indemnity, wrote: 

“In view of the fact that claim has been presented by Attorney Greenstein on 


Suc 
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behalf of Mrs. Wachtel for additional indemnity provision in the contract we sug- 
gest that the beneficiary accept the draft endorsing same and thereunder placing 
any wording which she may deem feasible indicating that the endorsement is with 
out prejudice to an alleged claim under the additional indemnity clause.” 

The Manhattan Company assumed a similar position. Its general counsel 
wrote to the plaintiff’s attorney: 

“I have not at any time requested you to submit anything to me. The proofs 
of death submitted by the beneficiary under the above policy show affirmatively in 
my opinion, that there was no liability under the double indemnity provisions of 
the policy. The Company respectfully declines to furnish the blanks you request.” 

It is very evident, therefore, that when the plaintiff made demand for double 
indemnity claiming that death was caused by accidental means, the defendants did 
not reject the claim on account of any failure to submit further or amended 
proofs of death, but denied liability only on the ground that death was the result 
of heart disease. No contention was made then that the proofs, as filed, were 
inadequate, nor was demand made for additional proofs of death. Had further 
proofs of death been required, they could then readily have been supplied. By 
failing to insist on this as an objection to the plaintiff’s claim, the defendants 
waived objection to the proofs as filed. Sherri v. National Surety Co. of New 
York, 243 N. Y. 266, 153 N. E. 70; Royal Ins. Co. v. Martin, 192 U. S. 149, 24 
S. Ct. 247, 48 L. Ed. 385; Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 
126, 47 L. Ed. 204; Knickerbocker Life Ins. Co. v. Pendleton, 112 U. S. 696, 5 S. 
Ct. 314, 28 L. Ed. 866; Richards on Insurance, § 130. In view of the position which 
the defendants assumed, it would have been a meaningless ceremony to have sub- 
mitted further proof of death. Stokes v. Mackay, 147 N. Y. 223, 41 N. E. 496. 

[3, 4] The defendants assert, however, that evidence of waiver was inadmis- 
sible under the allegations of the complaint, which alleges full performance by the 
plaintiff of all conditions precedent (Ryer v. Prudential Ins. Co. of America, 185 
N. Y. 6, 77 N. E. 727; Kelly v. St. Michael’s Roman Catholic Church in City of 
Brooklyn, 148 App. Div. 767, 133 N. Y. S. 328; Hoffman v. Metropolitan Life Ins. 
Co., 135 App. Div. 739, 119 N. Y. S. 978; Allen v. Dutchess County Mut. Ins. Co., 
95 App. Div. 86, 88 N. Y. S. 530; Williams v. Fire Association of Philadelphia, 119 
\pp. Div. 573, 104 N. Y. S. 100; Cooley’s Briefs on Insurance {2d Ed.] vol. 7. p. 
6058), and that the court was, therefore, justified in disregarding all this evidence. 
But if the defendants intended to rely on the objection that the evidence was not 
within the issues tendered by the pleadings, it was their duty to object upon that 
ground. Novak v. Melnyk, 224 App. Div. 492, 231 N. Y. S. 417, and cases cited, 
affirmed 252 N. Y. 558, 170 N. E. 142; Newborn v. Peart, 219 App. Div. 249, 219 
N. Y. S. 146; Baumann v. Tannenbaum, 125 App. Div. 770, 110 N. Y. S. 108; Van 
\lmkerk v. H. C. S. Motor Sales Corporation, 208 App. Div. 464, 203 N. Y. S. 
639. Yet they made no such objection or contention at the trial. Such of the 
defendants as objected to the evidence at all objected only upon other grounds, 
which were properly overruled. No motion was made at any time to strike out 
this evidence. Had the objection been taken that evidence of waiver was not ad- 
missible under a complaint which alleged performance, a motion could have been 
made at the trial to amend the pleadings or, if necessary, for the withdrawal of a 
juror in order to permit such a motion to be made at Special Term. The evidence 
of waiver was therefore properly received and could not be disregarded by th 
court. Rules of Civil Practice, rule 166; Civil Practice Act, § 434. 

The judgment appealed from should be reversed and a new trial ordered with 
costs to the appellant to abide the event. 

Judgment reversed and a new trial ordered with costs to the appellant to abide 
the event. Order filed. 


Finch, P. J., and O’Malley, J., concur. 


REED v. WASHINGTON FIDELITY NAT. INS. CO. No. 22066. 
Supreme Court of Oklahoma. May 22, 1934. 


32 Pacific Reporter (2d) 1042. 
1. INSURANCE. 
Evidence, in beneficiary’s action on life policy, held insufficient to take case to 
jury on theory that settlement was procured by insurer by fraud and duress. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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Syllabus by the Court. 

1. Where the record discloses that the trial court should have sustained a 
demurrer to the evidence on appeal, this court will not consider an alleged error 
hased upon the introduction of improper evidence. 

2. Record examined and held, that the plaintiff’s allegations of fraud and 
duress are not sustained by the evidence. 

Appeal from Court of Common Pleas, Tulsa County; Wm. N. Randolph, 
ludge. 

' Action by Hilda Reed against the Washington Fidelity National Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

C. P. Kimble, of Muskogee, for plaintiff in error. 

Harper & Lee, of Tulsa, for defendant in error. 

3AYLESS, Justice. 

Hilda Reed, plaintiff in error and the plaintiff below, referred to hereinafter 
as plaintiff, appeals from a judgment of the court of common pleas of Tulsa 
county, Okl., based upon the verdict of a jury, in favor of the Washington 
Fidelity National Insurance Company, a corporation, defendant in error and 
defendant below, herein called defendant. 

The plaintiff, as a beneficiary of a life insurance policy, sues defendant insurer 
for the face of a policy issued upon the life of her husband, now deceased. The 
defendant pleaded accord and satisfaction, fraud and misrepresentation in procur- 
ing the policy without informing the defendant that the insured was suffering 
from disease and had consulted a physician with reference thereto within two 
vears from the date the policy was issued, and other defenses. The reply of the 
plaintiff alleged the settlement upon which the plea of accord and satisfaction was 
based was obtained by fraud, duress, and unfair means. 

The plaintiff urges as error the admission in evidence of a physician’s testi- 
mony over the plaintiff’s objection that it was a privileged communication. The 
defendant contends that error was committed by the trial court in permitting the 
cause to go to the jury. From the view we take of the case, it becomes necessary 
to discuss the question of the sufficiency of plaintiff’s evidence only. 

The plaintiff testified in substance that her husband had secured two insur- 
auce policies from the defendant, one in the sum of $145 and one in the sum of 
$292. That after her husband’s death she presented her proof of loss to the defend- 
ant company and afterwards an agent of defendant company approached the plain- 
tiff and advised the plaintiff that plaintiff knew her husband was sick when he 
took out the policies, that she did not have any chance of collecting upon it, and 
that plaintiff had better accept any amount she could settle for; he first offered 
her $50 and later made another offer of $75; that the defendant’s agent told plain- 
liff that the insurance company had more money than the plaintiff; and that plain- 
tiff had better take what she could get out of it and that, if she did try to press 
her suit in court, she would get the worst end of it, and would go to jail. Plain- 
tiff refused these offers. 

Several attempts were made on the part of the defendant thereafter to settle 
the claims. The plaintiff further testified she consulted two different attorneys 
with reference to the advisability of settling, consulted with her employer, and, 
over some period of time, there were numerous offers on the part of the defend- 
ant company. She finally went to the office of the defendant’s agent, together with 
her minister and another friend and accepted the sum of $145 and signed a release, 
which release provided in substance that the settlement was in full payment, 
satisfaction, discharge, and release of any and all claims against the defendant by 
reason of the issuance of said policies. 

With reference to the proof necessary to establish fraud in the case of Little- 
field vy. Aiken, 130 Okl. 142, 265 P. 1054, we said: 


“To constitute actionable ‘fraud,’ it must be made to appear (1) that defend- 
ait made a material representation, (2) that it was false, (3) that when he made 
ithe knew it was false, or made it recklessly without knowledge of its truth and 
as a positive assertion, (4) that he made it with the intention that it be acted 
upon by plaintiff, (5) that plaintiff acted in reliance upon it, (6) that he thereby 
suffered injury, and (7) all of these facts must be proved with a reasonable 
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degree of certainty. The absence of any of them would be fatal to a recovery,” 

See, also, Myers v. Garland, 128 Okl. 247, 262 P. 654; Porter v. Rott, 116 
Okl. 3, 243 P. 160; Tyer v. Caldwell, 114 Okl. 13, 242 P. 760; Johnson v. Valleau, 
110 Okl. 137, 236 P. 871. 

[1] We are of the opinion that all of the essential elements, as set forth in 
the above citation, have not been proved in the instant case 

As to the theory of duress, we do not think the evidence shows any facts 
which would warrant the court in submitting the cause to the jury on the theory 
of duress. Plaintiff testified that these statements were made to her the first time 
that the agent talked to her, yet she refused to accept the settlement and con- 
sulted with two different attorneys before the settlement was finally consummated. 

In addition to that she testified that she consulted her neighbors and at the 
time settlement was made she went to the office of the defendant together with 
another friend and her minister, at which time a settlement was made and at 
which time no threats were made by the defendant, and the circumstances con- 
cerning the final settlement completely refute the theory of duress. 

We are not willing to permit settlements entered into between prospective 
litigants to be set aside on such slight evidence as in the instant case. We are of 
the opinion that the trial court should have sustained defendant’s demurrer to the 
evidence, since the plaintiff wholly failed to introduce sufficient evidence to destroy 
the legal effect of the settlement previously entered into between plaintiff and 
defendant. The judgment is therefore in all respects affirmed. 

Riley, C. J., and Swindall, McNeill, and Welch, JJ., concur. 


WALTERS v. WESTERN & SOUTHERN LIFE INS. CO. 
Superior Court of Pennsylvania. May 8, 1934. 
172 Atlantic Reporter 406. 
1. INSURANCE. 


While proof of incentive for insured to commit suicide is unnecessary to 
defeat recovery on life insurance policy because of his suicide, presumption is 
against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE. 

Whether insured’s death from revolver shot was accidental or self-inflicted 
ield for jury on conflicting evidence in action on life insurance policies for 
accidental death benefits. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE. 

Instruction that plaintiff, in action on life insurance policies for accideatal 
death benefits. was bound to prove that insured’s death was due to accident and 
entitled to presumption against suicide and that burden of producing evidence 
of suicide was on defendant, if fair weight of evidence satisfied jury that death 
was accidental, Aeld correct. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4. INSURANCE. 

Party alleging suicide as defense to action on life insurance policies for 
accidental death benefits must prove it; mere fact of death in unknown manner 
creating no legal presumption of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeal No. 172, April term, 1934, from judgment of Court of Common. Pleas, 
Venango County, No. 82, August term, 1932; James A. Chambers, Judge ot 
Fifty-Third Judicial District, Specially Presiding. 

Action in assumpsit by Elizabeth Viola Walters against the Western & 
Southern Life Insurance Company, a corporation, to recover on two life insur- 
ance policies for double indemnity provided for in case of death by accidental 
means. From a judgment on a verdict in plaintiff’s favor for $2116.17, defendant 
appeals. 

Affirmed. 

Argued before Trexler, P. 


J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 





Lite] Walters v. Western & Southern Life Ins. Co. 


John L. Nesbit and H. Carl Wasson, both of Franklin, for appellant 
Maurice P. Breene, of Franklin, for appellee. 
BatprIGe, Judge. 
This action in assumpsit was brought by the plaintiff against the defendant 
recover on two life insurance policies, each of which provided, in case death 
was caused by accidental means, for the payment of additional benefits equal 
to the face amount of the policy. The plaintiff sought and obtained a yerdict 
the double indemnity; this appeal followed. 
The defendant admitted its liability for the face amount of the policies, but 
«1 double liability, alleging that the death of the insured was not accidental 
self-inflicted. 
‘he insured lived with his wife and step-daughter in the city of Frankiin. 
fe was employed in a restaurant in that city, and on April 11, 1932, finished 
y's work about a quarter of 8. After waiting about five minutes for her 
id to come, as was his habit, she left her place of employment, meeting 
on the street near their home. They entered the house, the husband 
-emoved his overcoat, and they talked about a half hour in regard to their 
moving. Then the wife went upstairs. Five or ten minutes later thé husband 
put on his overcoat, followed her upstairs into the bedroom, and took a revolver 
that was hanging on the wall, stating that he was going to clean it. He crossed 
the hellway, entered the bathroom, and closed the door. About five minutes 
late- the wife heard a sharp report, went to the bathroom, tried to enter, but 
could not entirely open the door. She was able, however, to see her husband's 
body on the floor in a sitting posture against the door. Doctors were summoned 
wud found the decedent unconscious, with a gunshot wound in his head. The 
hullet entered the middle of his forehead, about two inches above the root of 
the nose, took a downward course, and came out at the temple near the edge 
his right eye. He was taken to the hospital and died without regaining 
consciousness. The gun and a discharged shell were found in the bathtub, 
blood was present on the floor, on the clothing of the insured, and on the rim 
and bottom of the bathtub. Mark Hanna, called by plaintiff, testified that he 


irrived at the house just after the shooting and found two loaded shells on the 
floor of the bathroom. 


The plaintiff's theory is that the decedent was standing facing the side of 
the bathtub, which was on the right side of the room and back of the door; that 
he had been holding the pistol in front of him in his right hand and working 
the loading mechanism with his left, ejecting the shells from the chamber as 
they were fed therein from the magazine; that the gun either droppd out of 
decedent's hands or was jerked out of his right hand by the working of the 
breech; that the decedent lunged forward in an attempt to catch the gun in 
its fall, and while in that posture the hammer of the gun struck either the 


de or the bottom of the bathtub, causing its discharge. 


As the result, the 
empty 


shell which was found in the bathtub with the pistol had been ejected, 
and the pistol automatically reloaded. 


Dr. Zerbe, one of the attending physicians, called by the plaintiff, testified 
that he had had considerable experience with firearms, and expressed the opinion, 
after tests were made with this gun by him, that it was possible for the gun to 
be discharged with the hammer down, if the gun fell in the manner as contended 
by plaintiff. He observed that there was an absence of gunpowder marks or 
h on the deceased’s forehead, which would have been present if the gun 
iad been discharged within less than six inches. This 


tnat 


| 
ul 


witness said further 
t would be a physical impossibility for him (the witness) to discharge 
1© gun and inflict such a wound, except by pulling the trigger with his thumb, 
which would make the aim very uncertain. 

The defendant, on the other hand, contends, most earnestly and with 
considerable plausibility, that the gun could readily have been fired at such a 
distance that it would not have produced burns or powder marks on the skin; 
‘that it is highly improbable that the gun was discharged by striking against an 
object; and that if it had been accidentally discharged while removing a shell, 
it would have required the holding of the gun above and opposite the head—a 
most unlikely position. 


{1, 2] There is no evidence of any motive for the decedent to have taken 
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his own life. While proot of an incentive is not necessary, it is well known that, 
as a rule, people desire to live, and the presumption is that a person does not 
voluntarily destroy what is the most precious of all possessions. A motive, 
however, is ofttimes helpful in solving a mystery of this character. No one 
can definitely say whether the death was the result of an accident or self- 
destruction. Here, then, we have conflicting theories, both depending on circum- 
stantial evidence which was for the jury to consider. While the inference of 
suicide may be strong, that fact was not conclusively proven. We. cannot say 
.that the plaintiff's evidence is so weak and inconclusive that as a matter oi 
law no probability of fact can be drawn from the combined circumstances. Curran 
v. Nat. Life Insurance Co., 251 Pa. 420, 430, 96 A. 1041. It is a matter of common 
knowledge that the improbable, and sometimes what seems to be the impossible, 
does happen. We know that firearms are accidentally discharged. We cannot 
nold, therefore, that the inevitable conclusion is that the insured committed 
suicide. 

[3, 4] The court instructed the jury, in substance, that it was incumbent 
upon the plaintiff to prove that death was due to an accident, and in determining 
that question the plaintiff was entitled to the presumption that the insured did 
not take his own life; that if the jury was satisfied by the fair weight of the 
evidence that death was accidental, then the burden of producing evidence that 
the fatal wound was intentional and self-inflicted would pass to the defendant. 
We think that was a correct statement of the law. The party alleging suicide 
must prove it, as the mere fact of death in an unknown manner creates no legal 
presumption of suicide. Continental Ins. Co. v. Depeuch, 82 Pa. 225. It was 
stated in New York Life Ins. Co. vy. Anderson (C. C. A.) 66 F.(2d) 705, 710: 
“If there were facts and circumstances that indicated the death was accidental, 
this, aided by the presumption against self-destruction, would entitle plaintiff to 
recover, unless the defendant by a preponderance of the evidence establishes 
its affirmative defense. If defendant was not able to meet this burden, the 
law would be with the plaintiff, and she would be entitled to the double indem- 
nity.” See, also, Davis v. Reliance Life Ins. Co. (C. C. A.) 12 F.(2d) 248; Ford 
\. Dick Co., 288 Pa. 140, 146, 135 A. 903. “In order to overcome the presumption 
against suicide, the evidence must show that the death was self-inflicted, New 
York Life Ins. Co. v. Weaver (C. C. A.) 8 F.(2d) 680; or facts inconsistent with 
any reasonable hypothesis of death by accident, AZtna Life Insurance Co. v. 
Tooley (C. C. A.) 16 F.(2d) 243; or the existence of such circumstances and 
conditions as to leave room for no other reasonable hypothesis than that of 
suicide. Wilkinson vy. National Life Association of Des Moines, 203 Iowa, 960, 
211 N. W. 238.” Mutual Life Ins. Co. v. Graves (C. C. A.) 25 F.(2d) 705. See, 
also, Frankel v. New York Life Ins. Co. (C. C. A.) 51 F.(2d) 933. 

[5] After a review of this testimony, and assuming, as we must, the truth 
of plaintiff's evidence and every inference fairly deducible therefrom (Mitchell 
et al. v. Dunn, Adm’x, 312 Pa. 276, 279, 167 A. 774), we have reached the conclu- 
sion as stated in Slattery v. Great Camp (No. 2), 19 Pa. Super. Ct. 111, 113: 
“It was not possible for the trial judge, upon the facts presented, to say that 
the only and inevitable conclusion therefrom was that the insured had com- 
mitted suicide [by drowning]. The inference of suicide was strong but the 
evidence was not conclusive. Suicide is a question of intention to be inferred 
from circumstances where no direct evidence exists. To the jury then must the 
case have gone to determine this question.” 

We have given consideration to all the assignments of error, but are of the 
opinion that the defendant had a fair trial, and that the learned judge below 
correctly determined the questions of law involved, and gave an impartial 
charge to the jury. 

Judgment is affirmed. 





— cm wee bee 


New York Life Ins. Co. v. Brandwene et ux. 


NEW YORK LIFE INS. CO. v. BRANDWENE et ux. 
Supreme Court of Pennsylvania. May 21, 1934. 
172 Atlantic Reporter 669. 
3. INSURANCE. 


Insurer may secure cancellation of insurance contract, execution of which was 
induced by insured’s fraudulent misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

6. INSURANCE. 

Arthritis, inflammation of muscles, influenza, and diseased tonsils, for which 
insured consulted and was treated by physicians within five years before applying 
for policy, sought to be rescinded for fraudulent representations that he had con- 
sulted but one physician for mere cold in head during such time, held material 
matters, of which he should have informed insurer. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

7, INSURANCE. 

Insured’s statement in application for life and disability policy that he had 
consulted doctor but once in past five years for cold in head held deliberately 
ialse and fraudulent, so as to justify rescission of policy, in view of three periods 
of total disability suffered by him, and his frequent consultations with doctor 
referred to, during such period. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

8. INSURANCE. 

It will be presumed in insurer’s suit to rescind life and disability policy for 
proved material misrepresentations by insured in application that contract was 
made in reliance thereon, in absence of facts showing contrary. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal No. 8, January term, 1934, from decree of Court of Common Pleas, 
Lackawanna County; Will Leach, Judge. 

Suit in equity by the New York Life Insurance Company, a corporation, 
against Harry R. Brandwene and wife to rescind a life insurance contract with 
disability benefits. Decree for plaintiff, and defendants appeal. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

R. L. Levy, of Scranton, for appellants. 

Kelly, Balentine, Fitzgerald & Kelly, and Clarence Balentine, all of Scranton, 
for appellee. 

Drew, Justice. 

The plaintiff insurance company seeks by this bill in equity to rescind a con- 
tract of life insurance with disability benefits, entered into between it and the 
defendant Harry Brandwene, under which the defendant Rose Brandwene, wife of 
the insured, is beneficiary. The bill alleges that the policy was procured by fraud 
and misrepresentation on the part of the insured, and prays that the policy be 
declared void and that the defendants be ordered to deliver it to the plaintiff for 
cancellation upon receipt of the amount of premiums paid, with interest. After a 
hearing, the learned chancellor entered a decree nisi in accordance with the 


prayers of the bill, which decree the court below later made absolute. Defendants 
appealed. 


[1-5] Fraud is, of course, a familiar source of equity jurisdiction,’ and it is 
well settled that one who has been induced to enter into a formal contract by the 
iraud of the other party may in a proper case secure the assistance of a court of 
equity, which will order the fraudulent party to surrender for cancellation the 
instrument evidencing the contract. Sutton v. Morgan, 158 Pa. 204, 27 A. 894, 38 
\m. St. Rep. 841: American Union Life Ins. Co. v. Judge, 191 Pa. 484, 43 A. 


1The jurisdiction exercised by courts of chancery on the ground of fraud was expressly 
bestowed upon the courts of common pleas by the Act of June 13, 1840, P. L. 666, § 39 (17 
PS § 286), as extended by the Act of February 14, 1857, P. L. 39 (17 PS § 283); see Custis 
. Serrill, 303 Pa. 267, 154 A. 487; Leahey v. Leahey, 309 Pa. 347, 163 A. 677; Clauer v. 
Clauer, 22 Pa. Super. Ct. 395. 
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374: Wagner v. Fehr, 211 Pa. 435, 60 A. 1043, 3 Ann. Cas. 608; DeCosta 
Scandret, 2 P. Wms. 170; Pheenix Mut. L. Ins. Co. v. Bailey, 13 Wall. 616, 20 
L. Ed. 501; see Black, Rescission and Cancellation (2d Ed.) §§ 476, 643. Thus, 
where the execution of a contract of insurance has been induced by fraudulent 
misrepresentations of the insured, the insurer may secure its cancellation. American 
Union Life Ins. Co. v. Judge, supra; De Costa v. Scandret, supra; Mutual Life 
Ins. Co. of New York y. Rose (D. C.) 294 F. 122; Jefferson Standard Life Ins. 
Co. v. McIntyre (C. C. A.) 294 F. 886; New York Life Ins. Co. v. Sisson, 19 
I'.(2d) 410 (D. C. W. D. Pa.); Metropolitan Life Ins. Co. v. Freedman, 159 
Mich. 114, 123 N. W. 547, 32 L. R. A. (N. S.) 298; Pacific Mut. Life Ins. Co. v. 
Glaser, 245 Mo. 377, 150 S. W. 549, 45 L. R. A. (N. S.) 222; Travelers’ Ins. Co. 
v. Pomerantz, 246 N. Y. 63, 158 N. E. 21; Home Life Ins. Co. v. Zuribowitz 
(R. 1.) 87 A. 25; see Phoenix Mut. L. Ins. Co. v. Bailey, supra; American Trust 
Co. v. Life Ins. Co. of Va., 173 N. C. 558, 92 S. E. 706; Couch, Insurance, § 1412 
The burden of proving the fraud is, of course, upon the party who alleges it (Liv- 
ingood v. New York Life Ins. Co., 287 Pa. 128, 134 A. 474; Kuhns v. New York 
Life Ins. Co., 297 Pa. 418, 147 A. 76; Campdon v. Continental Assurance Co., 305 
Pa. 253, 157 A. 464), and it must be established by clear and satisfactory evidence 
(Suravitz v. Prudential Ins. Co., 261 Pa. 390, 104 A. 754; Pusic v. Salak, 261 Pa. 
512, 104 A. 751; Campdon vy. Continental Assurance Co., supra: McCreary \ 
Edwards [Pa. Super.] 172 A. 166, opinion filed April 23, 1934). These principles 
cannot be disputed, but, appellants argue, the evidence does not support a finding 
that the alleged representations were made fraudulently, or that the plaintiff 
relied upon them in issuing its policy. 

|6] The defendant Harry Brandwene applied for the policy which is the 
subject of this suit on October 28, 1929. He certified, in his application, to the 
correctness of his answers to the examining physician, and stipulated that the 
company might rely on them to be true. In the application, Brandwene stated, in 
reply to questions, that he had not in the preceding five years, consulted a 
physician for any ailment, except “Dr. C. L. Mattas, in the year 1926 for cold in 
head.” This answer was so false that it could hardly have been more so. As a 
matter of fact, Brandwene had consulted Dr. Mattas in the two years preceding 
the making of his application at least five times for various ailments, including 
arthritis and inflammation of the muscles, and had at various times in the five- 
vear period been treated by other physicians for more serious illnesses. In 1925, 
he was confined to his home with influenza; during this illness, he was attended 
by a Dr. Wormser and required the services of a nurse. This illness lasted from 
April 25 to May 23, and he subsequently claimed and received disability benefits 
for this period from an insurance company. Later in the same year, he entered 
a hospital for a week and had his tonsils removed by a Dr: Bishop; as a result 
he was unable to work for about two and a half weeks, and for the time thus 
lost, he also received disability benefits. Again, in 1928, he was sick in hed at 
home with influenza from February 10 to February 20; during this period he was 
treated by a Dr. Morris. On account of his illness, he claimed and received, upon 
another insurance policy, benefits for total disability during a period of almost 
five weeks. In March, 1931, within the two-year period in which the policy could be 
contested, Brandwene applied to plaintiff for benefits for permanent total disability 
caused by an enlargement of the heart. The plaintiff’s investigation of the claim 
disclosed the above facts, indicating that Brandwene’s statements in his application 
for the insurance policy had been false, whereupon it tendered back the amount 
paid as premiums and attempted to rescind the policy. Brandwene refused, and 
this suit followed. 

It is conceded by defendants that under our decisions (Rigby v. Metropolitan 
Life Ins..Co., 240 Pa. 332, 87 A. 428; Livingood v. New York Life Ins. Co., 
supra; Koppleman v. Commercial Cas. Ins. Co., 302 Pa. 106, 153 A. 121: Apple- 
baum v. Empire State Life Assurance Soc., 311 Pa. 221, 166 A. 768), such inaccu- 
rate statements in an application for a life insurance policy, as to the employ- 
ment of other physicians than those named, are to be deemed material representa- 
tions. Even if this concession was not made, the facts of this case would present 
no room for an argument to the contrary. The illnesses for which Brandwene 
consulted other physicians were not trivial, and the plaintiff was entitled to know 





i.ife] Provident Trust Co. of Philadelphia v. Equitable Life 1001 
Assur. Soc. of the United States. 


of them. While it may be that plaintiff would not have refused to insure Brand- 
wene because of these illnesses, certainly it is not improbable that had it known 
of them the company would have rejected his application for insurance. The facts 
as to the applicant’s more serious illnesses were, therefore, matters material to the 
risk, of which the company should have been informed. 

[7] However, defendants contend the false answers were given by inadvert- 
ence. This argument imposes too heavy a burden on human credulity. The learned 
chancellor found that the untruthful statements were made deliberately, and we 
do not see how he could have done otherwise. We cannot believe that when 
Brandwene signed the application for insurance he had forgotten that three times 
in the previous five years he had suffered periods of total disability; once as a 
result of an operation in a hospital and twice as a result of attacks of influenza 
which confined him on each occasion to his home for over a month. Moreover, he 
must have been aware that he had consulted Dr. Mattas a great many more times 
than he said he had. In failing to disclose these material facts, Brandwene did not 
deal fairly with the company: there is no room for any other conclusion than 
that his statement in the application that he had consulted a doctor only once in 
the past five years, and that for a cold in the head, was deliberately false and 
fraudulent. 

[8] No testimony was produced by the defendants to show that plaintiff did 
not rely upon the falsehood in the application. Invoking the rule that a misrepre- 
sentation, to be sufficient ground for rescission of a contract, must be relied upon 
by the other party (Lakeside Forge Co. v. Freedom Oil Works Co., 265 Pa. 528, 
109 A. 216: Kuhns v. New York Life Ins. Co., supra), defendants contend that 
they are entitled to a decree in their favor, because plaintiff did not produce any 
affirmative testimony that it relied upon the falsehood in the application in execut- 
ing the policy. On the other hand, defendants produced no evidence to show that 
plaintiff did not place such reliance upon the untruthful statement in the applica- 
tion. The decree in favor of the plaintiff was, therefore, properly entered, for, 
since the making of material misrepresentations was proved, it will be presumed, 
in the absence of facts to show the contrary, that the contract was made in reli- 
ance thereon. March v. Metropolitan Life Ins. Co., 186 Pa. 629, 40 A. 1100, 65 
Am, St. Rep. 887; Rigby v. Metropolitan Life Ins. Co., supra; Moncur v. Western 
Life Indemnity Co., 269 Pa. 213, 112 A. 476; Applebaum yv. Empire State Life 
Assurance Soc., supra: see Restatement, Contracts, § 479; Pomeroy, Eq. Jur. 
(4th Ed.) § 891: Black, Rescission and Cancellation (2d Ed.) § 677. This is the 
necessary rationale of these cases, for in each of them the company, having proved 
material misrepresentations, but not having offered any testimony that it had relied 
upon them, was held entitled to binding instructions, the plaintiff not having pro- 
duced evidence that the misrepresentations were not relied upon. 

The decree of the court below is affirmed; costs to be paid by appellants. 


PROVIDENT TRU CO. OF PHILADELPHIA v. 


RUST KOQUITABLE LIFE 
ASSUR. SOC. OF THE UNITED STATES. 

Supreme Court of Pennsylvania. May 

172 Atlantic Reporter 701. 


1. INSURANCE. 
_ In absence of special circumstances, parties must be held to have used words 
in life policy in their ordinary accepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2, INSURANCE. 

Insured’s death while traveling as passenger in airplane operated in regular 
passenger service /ield not caused by “engaging in aeronautic expedition,” so 
as to preclude recovery of double indemnity for accidental death under life policy 
which exempted insurer from double indemnity if death was caused by engaging 
AS Passenger or otherwise in aeronautic expeditions. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal No. 160, January term, 1934, from judgment of Court of Common 
Pleas No. 4, Philadelphia County, No. 6569, March term, 1932: Otto R. Heilig- 
man, Judge. 


Assumpsit by the Provident Trust Conipany of Philadlephia, trustee, against 
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the Equitable Life Assurance Society of the United States upon a life policy 
to recover double indemnity benefits. Judgment for plaintiff for $3,364, and 
defendant appeals. 


Affirmed. 


Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, and Linn, JJ. 

Robert J. Sterrett, of Philadelphia, for appellant. 

C. Brewster Rhoads, of Philadelphia, for appellee. 

LINN, Justice. 

Defendant appeals from judgment for plaintiff on statutroy demurrer in a 
suit on an insurance policy dated August 10, 1926. The regular death benefits 
of $3,000 have been paid; this suit is for an additional $3,000 on the provision 
for “Double Indemnity in Case of Death from Accident.” 

The insured, Francis R. Ehle, as the statement avers, “lost his life as a 
result of bodily injuries caused solely by accidental means on the Sth day of 
November, 1931, in a crash of an aeroplane maintained and operated by the 
Ludington Line, a corporation engaged in the transportation, by air, of passen- 
gers tor hire during a regularly scheduled flight of said aeroplane between 
Newark, New Jersey, and Camden, New Jersey, and while the said Francis R. 
Ehle was traveling in said aeroplane as a passenger for hire, in connection with 
the conduct of his business as President of the International Resistance Com- 
pany, a corporation engaged in the business of manufacturing and distributing 
radio filament.” 


Defendant relies on a portion of the provision for double indemnity exempt- 
ing it from double liablity if “death shall ensue within 90 days from the date 
ef such injuries and shall * * * be the result of or be caused directly or indirectly 
by self-destruction, sane or insane, disease or illness of any kind, physical or 
mental infirmity, any violation of law by the Insured, military or naval service 
of any kind in time of war or by engaging as a passenger or otherwise in sub- 
marine or aeronautic expeditions.” 

Was the insured’s death within the exception “shall not be the result of or 
be caused directly or indirectly by * * * engaging as a passenger or otherwise 
in * * * aeronautic expeditions”? 

There is no difficulty in understanding many forms of activity that would 
be included in the words “engaging * * * in submarine or aeronautic expedi- 
tions”; but traveling as a passenger would not, at first sight, seem to be such 
an engagement, and, where the question has arisen, it has been decided that an 
airplane passenger is not considered to be so “engaged.” Benefit Ass’ n Ry. 
Employees vy. Hayden, 175 Ark. 565, 299 S. W. 995, 57 A. L. R. 622 (1927); Peters 

Prudential Ins. Co., 133 Misc. 780, 233 N. Y. S. 500 (1929); Masonic Accident 
Ins. Co. v. Jackson, 200 Ind., 472, 164 N. E. 628, 61 A. L. R. 840 (1929) Gits v. 
New York Life Ins. Co. (C. C. A.) 32 F.(2d) 7 (1929). Price v. Prudential Ins. 
Co., 98 Fla. 1044, 124 So. 817 (1929); Flanders v. Benefit Ass’n, 226 Mo. App. 
143, 42 S.W.(2d) 973 (1931). 

Appellant agrees that the phrases “engaged in aviation” and “engaged in 
aeronautics,’ and similar expressions, have been held not to include one who 
was a passenger; but the brief suggests that: “The words ‘as a passenger’ were 
inserted [in the policy] therefore to remove this doubt; but by adding the words 
‘or otherwise,’ the expression became equivalent to ‘anybody or everybody.” 
It may first be asked, if the purpose was to except passengers, why a clause 
simply excepting accident while a passenger in an aeroplane was not inserted? 
The difficulty is not so much with the words “passenger or otherwise” as with 
the equivocal context “engaging * * * in submarine or aeronautic expeditions.” 
The insured, when killed, was no more engaged in an expedition, in the com- 
mon or normal sense of the word, than if he had been a passenger on a train or 
bus. A passenger engaged in an aeronautic expedition would seem to be one 
having some part in the conduct and operation of the expedition. On the 
other hand, if “engaging as a passenger” was intended merely to describe 
persons who would be regarded as passengers within the ordinary meaning ot 
that word, without having any part in the conduct of the aeronautic expedition, 
the phrase was not well chosen. Certainly, as the word is generally defined, 
a passenger takes no part in the operation of the vehicle in which he is carried. 
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So far as appears, the parties used the words in their commonly understood 
sense and so intended them to measure their obligation. 

Appellant notes that, in 1926, aviation was extremely hazardous and not 
wenerally recognized as a method of transporting passengers, and suggests that 
the parties for that reason intended to include in the words “aeronautical expe- 
ditions” all flights by airplane; that is, that all travel by airplane in the conditions 
then existing would be excepted, because any flight might perhaps be considered 
an “expedition.” In spite of that arbitrary understanding, if conditions change 
and travel by airplane is no longer subject to the extraordinary hazard which 
once made a flight an expedition, the exception cannot be held to have been 
intended to apply. “The contract is still to be interpreted according to its true, 
intent, although altered conditions may have varied the form of fulfillment.” 
Commonwealth of Virginia v. West Virginia, 238 U. S. 202, 236, 35 St. Ct. 795, 
209, 59 L. Ed. 1272; American Car & Foundry Co. v. East Jordan Furnace Co. 
(C..G. A) 275: FE. 786. 

{1, 2] Both parties quote dictionaries in support of the particular meaning 
each would attribute to controlling words. But, no special circumstances appear- 
ing, the parties must be held to have used the words—ordinary words—in their 
ordinarily accepted meaning. Restatement, Contracts, § 235 (a). As to that 
ineaning there is no doubt. The assured was a passenger, but he was not 
engaged in an aeronautic expedition. With these views we can, of course, not 
follow Gibbs v. Equitable Life Assurance Society, 256 N. Y. 208, 176 N. E. 144. 

If, however, we accepted the essential part of appellant’s argument, we 
should still be required to affirm the judgment on the ground that equivocal 
words (they only become so by appellant’s argument) must be taken against the 
insurer. Frick v. United Firemen’s Ins. Co., 218 Pa. 409, 67 A. 743; Restatement, 
Contracts, § 236 (d). 

Judgment affirmed. 

Maxey, J., dissents. 

Drew, J., did not participate in the decision of this case. 


CHORNEY v. METROPOLITAN LIFE INS. CO. No. 7110. 
Supreme Court of Rhode Island. May 2, 1934. 
172 Atlantic Reporter 392. 
1. INSURANCE. i 

Difference exists between obtaining contract of life insurance through mis- 
representation of fact, and existence of that fact as condition upon which contract 
is dependent (Gen. Laws 1923, c. 342, § 53). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE. 

Statutory provision relating to effect of misstatement made in procuring life 
insurance policy held inapplicable to condition contained in policy (Gen. Laws 
1923, c. 342, § 53). 

Gen. Laws 1923, c. 342, § 53, provides that no misstatement made in 
procuring life insurance policy shall be deemed material or render policy 
void unless matter thus represented shall have actually contributed to the 
contingency or event on which the policy is to become due and payable, 
and whether matter so represented contributed to contingency or event, 
in any case, shall be question for jury. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

INSURANCE. 
_ Where insured, at time of issuance of industrial life policy, was not in sound 
health, and, within two years, had been attended by physician for serious disease, 
constituting breach of condition of policy, beneficiary held entitled to recover only 
premiums paid. 

Industrial life insurance policy was issued subject to conditions, among 
others, authorizing recovery only of premiums paid if insured was not 
alive nor in sound health on date of policy, or had, within two years, been 
attended by physician for any serious disease or complaint, unless such 
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medical attention or previous disease was specifically recited in space for 

indorsements. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Exceptions from Superior Court, Providence and Bristol Counties; Leonidas 
Pouliot. Jr., Judge. 

Action in assumpsit by Louis Chorney, administrator of the estate of Mary 
Chorney, deceased, against the Metropolitan Life Insurance Company. A verdict 
was directed in favor of the plaintiff for the amount of the premiums paid, and 
the plaintiff brings exceptions. 

Exception overruled, and case remitted for entry of judgment on the verdict 
as directed. 

Hartigan, Mullen & Roberts and John E. Mullen, all of Providence, for plain- 
tiff. 

Tillinghast, Morrissey & Flynn and M. Walter Flynn, all of Providence, for 
defendant. 

RaATHRUN, Justice. 

This is an action in assumpsit to recover the proceeds of a policy of life in- 
surance issued by defendant on the life of plaintiff’s intestate, Mary Chorney. At 
the conclusion of the testimony at the trial in the superior court the trial justice 
ruled that, as certain conditions of the contract of insurance had been violated, the 
plaintiff could recover only the amount of the premiums paid and directed the jury 
to return a verdict as follows: “By direction of the Court the jury find that the 
defendant did not promise in manner and form as the plaintiff hath in his declar- 
ation thereof complained against it. The jury further find that the plaintiff is en- 
titled to the sum of $28, having considered the defendant’s plea in tender.” The 
case is here on plaintiff’s exception to such direction. 

The policy was issued subject to conditions, among others, as follows: “If (1) 
the insured is not alive or is not in sound health on the date hereof * * * or has, 
within two vears before the date hereof, been attended by a physician for any ser- 
ious disease or complaint, or, before said date, has had any pulmonary disease, or 
chronic bronchitis or cancer, or disease of the heart, liver or kidneys, unless such 
rejection, medical attention or previous disease is specifically recited in the ‘Space 
for Endorsements’ * * * then, in any such case, the company may declare this pol- 
icy void and the liability of the company in the case of any such declaration or in 
the case of any claim under this policy, shall be limited to the return of premiums 
paid on the policy, except in the case of fraud, in which case all premiums will be 
forfeited to the company.” 

It appeared that at the time the policy was issued the plaintiff’s intestate was 
not in sound health; that within two years prior thereto she had been attended by 
a physician for a serious disease; and, also, that prior thereto she had suffered 
from a disease of the heart. 

In rebuttal the plaintiff produced medical testimony to the effect that the cause 
of intestate’s death was “arteriosclerosis, hypertension.” The plaintiff contends 
that notwithstanding the violation of said condition the defendant is liable for the 
face value of the policy unless it appears that the health conditions, the existence 
of which breached the conditions in question, contributed to the death of the in- 
sured and that, by reason of the provisions of section 53, chapter 342, G. L. 1923, 
it was a question of fact for the jury whether such health conditions contributed 
to her death. Said section is as follows: “No misstatement made in procuring a 
policy of life insurance shall be deemed material or render the policy void unless 
the matter thus represented shall have actually contributed to the contingency or 
event on which the policy is to become due and payable; and whether the matter 
so represented contributed to said contingency or event, in any case, shall be a 
question for the jury.” 

[1-3] The insurance effected by the policy in question was of the type known 
as industrial insurance. No medical examination was had and, so far as appears, 
no statements or representations as to health were required or made. The first 
sentence on the policy under the heading “Conditions” is as follows: “This policy 
constitutes the entire agreement between the company and the insured and the 
holder and owner hereof.” : 

The plaintiff confuses the law applicable to negotiations and applications fo! 
a policy of insurance with the law applicable to a condition in the policy itsel! 
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As the court said in Connell v. Metropolitan Life Ins. Co., 16 Pa. Super. Ct. 520, 
at page 529: “There is a difference between obtaining a contract through a mis- 
representation as to a fact, and making the existence of that fact a condition upon 
which the contract, by its written terms, is dependent.” 

In Barker v. Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 945, it was 
held that statutes similar to our said section 53, relating to a misstatement made in 
procuring a policy of life insurance, have no application to a condition in the pol- 
icy itself. Such appears to be the almost, if not quite, universal rule in all juris- 
dictions where the question has been considered, except in Missouri. See Barker 
vy. Metropolitan Life Ins. Co., supra; 1 Joyce on Insurance (2d Ed.) § 97a; Pack- 
ard v. Metropolitan Life Ins. Co., 72 N. H. 1, 54 A. 287, 288; Metropolitan Life 
Ins. Co. v. Howle, 62 Ohio St. 204, 56 N. E. 908; Murphy v. Metropolitan Life 
Ins. Co., 106 Minn. 112, 118 N. W. 355; Sulski v. Metropolitan Life Ins. Co., 196 
Ill. App. 76; Gallant v. Metropolitan Life Ins. Co., 167 Mass. 79, 44 N. E. 1073; 
Montgomery v. John Hancock Mutual, etc., 140 Misc. 233, 250 N. Y. S. 403. The 
promise of the defendant was conditional and dependent upon the existence of the 
conditions relating to health as stated in the policy. 

In Packard vy. Metropolitan Life Ins. Co., supra, where the policy contained a 
similar clause, it was said: “That they (the parties) had authority to limit the 
contract in this way cannot be doubted.” 37 C. J. 404, 405. Popowicz v. Metro- 
politan Life Ins. Co., 114 Conn. 333, 158 A. 885; Souza v. Metropolitan Life Ins. 
Co., 270 Mass, 189, 170 N. E. 62; Orsini v. Metropolitan Life Ins. Co., 154 A. 201, 
8 N. J. Mise. 407; Youngblood vy. Prudential Ins. Co., 109 Pa. Super. Ct. 20, 165 
A. 666. 

The plaintiff's exception is overruled, and the case is remitted to the superior 
court for the entry of judgment on the verdict as directed. 


KRAJEWSKI v. PRUDENTIAL INS. CO. OF AMERICA. No. 7491. 
Supreme Court of Rhode Island. Miay 9, 1934. 
172 Atlantic Reporter 396, 


1. INSURANCE. 
To maintain action at law on life policy, plaintiff must prove compliance with 


contract of insurance or waiver thereof by insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3}.) 
2. INSURANCE. 

Condition in life policy that insured’s right to change beneficiary should be 
subject to rights of previous assignee and he effective only when indorsed on or 
attached to policy by insurer may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Insured may change beneficiary named in policy by doing all he is required to 
do to effect change, though formal or ministerial acts of officers of insurer are 
not performed before death of insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

__ Insured cannot change beneficiary named in policy by doing all that it is pos- 
sible for him to do, where he deviates materially from requirements of policy 
relative to changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

9. INSURANCE. 

Where life policy provided that change of beneficiary should be effective only 
\lien indorsed on or attached to policy by insurer, notice to insurer of change of 
eneficiary by insured who was unable to procure policy previously transferred to 
original beneficiary held not to effect change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Exceptions from Superior Court, Providence and Bristol Counties; Hugh B. 
Baker, Presiding Justice. 

_ Action of assumpsit by Charles Krajewski, as executor of the estate of 
Stanislaw Krajewski, against the Prudential Insurance Company of America. The 
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superior court sustained a demurrer to the declaration, and plaintiff brings an 
exception. 

Exception overruled, and case remitted. 

Samuel H. Brenner, of Woonsocket, for plaintiff. : 

McGovern & Slattery and James A. Higgins, all of Providence, for defendant, 

Stearns, Chief Justice. 

This is an action of assumpsit brought by plaintiff, the executor of the will 
Stanislaw Krajewski, late of Bellingham, Mass., against defendant, a New Jersey 
corporation doing business in Rhode Island. The case is here on plaintiff's excep- 
tion to the decision of the superior court sustaining a demurrer to the declaration, 

The declaration alleges that defendant on August 27, 1932, insured the life 
of Stanislaw Krajewski in the sum of $1,000 and that the policy of insurance was 
payable to one Ignacy Krajewski with the right of the insured to change the bene- 
ficiary. The provision of the policy as to change of beneficiary is as follows: “If 
the right to change the Beneficiary has been reserved the Insured may at any 
time while this policy is in force, by written notice to the Company at its home 
office, change the Beneficiary or Beneficiaries under this policy, such change to be 
subject to the rights of any previous assignee and to become effective only when a 
provision to that effect is endorsed on or attached to the policy by the Company, 
whereupon all rights of the former Beneficiary or Beneficiaries shall cease.” 

The declaration further alleges that the insured gave the policy to the named 
beneficiary and later directed him to return it; this he refused to do; the insured 
thereafter notified defendant in writing of the demand and the refusal of the 
beneficiary to return the policy and also notified defendant of a change of bene- 
ficiary from the original beneficiary to the executor of the estate of the insured; 
that thereafter the insured died; due proof of death was furnished, but defendant 
1cfused to pay plaintiff the proceeds of said policy. 


[1, 2] It is to be noted that this is an action at law, not a proceeding in 
equity. To maintain this action plaintiff must prove a compliance with the pro- 
visions of the contract of insurance or a waiver thereof by the insurer. The pro- 
vision with respect to a change of the beneficiary is plain and unambiguous. The 
right of the insured to make such a change is conditional and limited. By his con- 
tract the insured agreed that any such change should be subject to the rights of 
any previous assignee and should become effective only when “endorsed on or 
attached to the policy by the company.” This provision in the policy is reasonable 
and fair and is necessary for the protection of the insurer. The insurer may waive 
its right to insist on this condition, as for instance by bringing a bill of inter- 
pleader, and thereby offering to pay the insurance fund as the court shall deter- 
mine. John Hancock Mutual Ins. Co. v. White, 20 R. I. 457, 40 A. 5; John Han- 
cock Mutual Ins. Co. v. Bedford, 36 R. I. 116, 89 A. 154. 


[3, 4] In State Mutual Life Assurance Co. v. Bessett, 41 R. I. 54, 102 A. 727, 
L. R. A. 1918C, 961, this court decided that an insured may change a beneficiary 
named in an insurance policy by doing all that is required of him to effect the 
change, or all that is possible for him to do, although certain formal or minister- 
ial acts of the officers of the insurer are not performed before the death of the 
insured. But, if the acts required but unperformed are essential parts of the con- 
tract, the general rule requires that the insured, in changing the beneficiary, de so 
in the manner required by the policy and holds that any material deviation from 
such requirements will defeat the attempted change. Clark v. Metropolitan Lite 
Ins. Co., 126 Me. 7, 135 A. 357: French v. Provident Savings Life Assurance 
Society, 205 Mass. 424, 91 N. E. 577; Thomas v. Metropolitan Life Ins. Co., 14 
GalS67;:87 S25. 303. 


[5] In the instant case the way in which the beneficiary might be changed was 
clearly stated in the contract of insurance. The right of the insured to change the 
beneficiary by the express terms of the contract was conditional and dependent on 
the approval or assent of the insurer. Before giving its assent, the insurer was 
entitled to exercise its judgment on the question whether it might be_ subjected to 
more than one claim for the proceeds of the policy upon the death of the insured 
Such assent is not and was not intended to be merely a formal or ministerial act 
In parting with the possession of his policy, the insured abridged his ability te 
change the beneficiary. But this action by the insured in no way changed the con- 
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tract of insurance nor did it excuse the insured from compliance with the provi- 
sions of the policy. 

For the reasons stated, we are of the opinion that a change of the beneficiary 
was not effected. 

Plaintiff’s exception is overruled, and the case is remitted to the superior 
court. 


PERRY v. SOVEREIGN CAMP, W. O. W. No. 13838. 
Supreme Court of South Carolina. May 1, 1934. 
174 Southeastern Reporter 397. 
INSURANCE. 


Fraternal insurance organization, in order to waive or be estopped to assert 
rules applicable to payment of dues and suspensions, must be shown to have 
had knowledge of facts on which waiver or estoppel is founded. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

2 INSURANCE. 

One suspended for nonpayment of dues in fraternal insurance order could 
not be reinstated by payment of dues after death, on theory of waiver or 
estoppel to assert provisions regarding payment of dues and suspensions, where 
‘here was no competent evidence that insurer’s national organization had any 
notice of custom of paying dues after due date (Code 1932, § 8047). 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

3. INSURANCE. 

In action to recover death benefits of fraternal insurance in which plaintiff 
claimed waiver of provisions regarding payment of dues and suspensions, defend- 
ant’s evidence of letters between financial secretary of local organization and 
ificers of national organization relating to claim /ield admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

4, INSURANCE. 

Action of local secretary of fraternal insurance organization in assisting 
beneficiary to secure reinstatement of insured by payment of dues after death 
cannot bind national organization unless brought to its attention and acquiesced 

by it. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

5. INSURANCE. 

Where insured in fraternal insurance organization contracts to be bound 
oy by-laws, rules, and regulations and constitution of order, beneficiary is like- 

se bound. 

(For other Cases, sec Insurance, Dec. Die. § 718.) 

INSURANCE. 

In action for death benefits due from fraternal insurance organization in 
vhich plaintiff claimed waiver of rules regarding payment of dues and sus- 
pensions, introduction of evidence of notification cards sent out by local secre- 


tary, unauthorized by laws of insurer, /ie/ld error, where national organization did 
not know of use of such cards. 


(For other cases, see Insurance, Dec. Dig. § 818[3].) 
7, INSURANCE. 
While law in determining insurance claims abhors forfeiture, it does not 


assume to prevent one unless there is foundation in fact or law to justify such 
action, 


(For other cases, see Insurance, Dec. Dig. § 726.) 
_ Appeal from Common Pleas Circuit Court of Greenwood County; T. S. 
Sease, Judge. 

Action by Mrs. Mary E. Perry against the Sovereign Camp of the Woodmen 
t the World. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Mays & Featherstone, of Greenwood, for appellant. 

Grier, Park, McDonald & Todd, of Greenwood, for respondent. 
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DUKES v. JEFFERSON STANDARD LIFE INS. CO. No. 13847. 
Supreme Court of South Carolina. May ‘9, 1934. 
174 Southeastern Reporter 463. 
lL. INSURANCE. 

Insured’s election as sheriff after he became disabled to follow his occupation 
of farming Jicld not to negative his claim of present disability or estop him to 
claim disability benefits under insurance policy. 

Insured, his wife, and others testified that he was unable to — 

on farming operations or attend to duties as sheriff, that wife had t 

take entire charge of farm, and that deputies and assistants cxmtaged 

office of sheriff with what assistance his wife and daughters could give. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Fact that insured lost money on his farm for several years did not prevent 
farming from being his regular occupation, so as to authorize recovery of benefits 
under insurance policy for disability to pursue such occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. EVIDENCE. 

Supreme Court will take judicial notice of financial depression, from which 
eountry has suffered for several years, and fact that farmers have suffered 
heavily. 

(For other cases, see Evidence, Dec. Dig. § 5[2].) 

4. INSURANCE. 

Evidence in action for disability benefits under insurance policy sield to 
show that plaintiff was disabled and unable to carry on his farming business. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

_ For business to be insured’s occupation within policy insuring against dis- 
ability to pursue his occupation, he need not get his support from such business 
ut time disability occurred. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Evidence that insured was unable to attend to his duties as sheriff, but had 
io depend on his deputies, wife and daughters, and made nothing from office, held 
to establish his right to disability benefits under insurance policy, even if such 
office constituted his occupation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. INSURANCE. 

Court is not concerned with people’s action in electing as sheriff one not 
physically able to discharge duties of such office in his action for disability 
benefits under insurance policy. 

(For other cases, see insurance, Dec. Dig. § 516.) 

Appeal from Common Pleas Circuit Court of Orangeburg County; J. Henry 
Tohnson, Judge. 

Action by Robert Fulton Dukes against the Jefferson Standard Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Thomas, Lumpkin & Cain, of Columbia, John S. Bowman, of Orangeburg, 


and Smith, Wharton & Hudgins, of Greensboro, N. C., for appellant. 

A. J. Hydrick, M. E. Ziegler, and W. C. Wolfe, all of Orangeburg, 
respondent. 

CarTER, Justice. 

This action, pamenes in the court of common pleas for Orangeburg 
county, October 4, 1932, by Robert Fulton Dukes, as plaintiff, against the Jeffer- 
son Standard 1, ife oan ance Company, defendant, is a suit involving the demand 
:or total and permanent disability benefits alleged to be due the plaintiff, at 


the rate of $100 per month on a policy of insurance issued by the defendant to 


the plaintiff, carrying total and permanent disability provisions, the face valu 


the policy being $10,000, and the amount alleged to be due the plaintiff on 
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the same being, up to the time of trial, $900, together with interest thereon. 
The defendant denied liability. Issues being joined the case was tried at the 
,pril, 1933, term of said court, before his honor, Judge J. Henry Johnson, and a 
jury. At the close of the introduction of testimony on behalf of the plaintiff, 
counsel for the defendant stated to the court that the defendant had no testi- 
mony to offer, and, further, that the question was one purely for the court. 
Thereupon, counsel for defendant made a motion for direction of a verdict. 
\iter hearing argument and giving due consideration to the motion, his honor, 
the trial judge, refused defendant’s motion and directed a verdict for the 
plaintiff for the full amount sued for, $900 with interest thereon. From judg- 
ment entered for the plaintiff on the verdict, the defendant appealed to this 
court, imputing error to the trial judge. While the defendant-appellant presents 
allegations of error under three exceptions, appellant states before this court, 
as set forth in its brief, that the appeal involves only two questions, namely: 

“1. Can the insured, Robert Fulton Dukes, recover under the total and 
permanent disability benefit provisions as set forth in the policy in question 
when he has for sixteen years been the Sheriff of Orangeburg County, made 
the race and was re-elected in the summer of 1932, and duly qualified for an 
additional four year term as such sheriff in January, 1933, and is still enjoying 
the emoluments and remuneration as chief peace officer of Oranageburg County? 

“2, Under the admitted testimony, is not the insured still pursuing his same 
ccupation and the one upon which he has depended for a living?” 

The matters involved in these questions were pressed before the trial judge 
n defendant’s motion for direction of a verdict, and in this connection counsel 

r defendant quoted from the policy the following provision contained therein: 

“If after one full annual premium shall have been paid on the policy, and 
before default in the payment of any subsequent premium, the insured shall 
furnish to the company due proof. * * * That he has for more than sixty days 
immediately prior to the filing of such proof been wholly and continuously 
disabled by bodily injuries or disease other than mental and presumably will 
he permanently, continuously and wholly prevented thereby from pursuing any 
cupation whatsoever for remuneration of profit. * * *” 

In arguing the motion for a direction of a verdict for the defendant, counsel 
ior defendant took the position that under the admissions of the plaintiff it 
clearly appeared that the plaintiff, for six or seven years, last past, had m 
cain or living out of his farming operations, but that whatever he made the 
same was made out of his office as sheriff; that in the summer prior to the 
time of the trial of the case the plaintiff ran in the campaign for re-election as 
sheriff of Orangeburg county, was nominated and later appointed to the office 
n the manner prescribed by law, is now occupying the office, and will continue 
» occupy it for the remainder of the regular four-year term; that under the 
conditions of the insurance policy, and especially that provision quoted above, 
the plaintiff cannot maintain this action. In this connection counsel called special 
attention to the case of Davis v. Insurance Co., 164 S. C. 444, 162 S. E. 429, 
‘0, quoting therefrom the following clause, which was quoted by the writer of 
that opinion from the opinion in the case of Taylor v. Southern States Life 
Insurance Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 1917C, 910, a person is “deemed 
totally disabled when he is no longer able to do his accustomed task, and such 
work as he has only been trained to do, and upon which he must depend for 
a living.” In connection with the motion appellant also urged before his honor, 
the trial judge, that the plaintiff could not maintain the action and that defend- 
nt was entitled to an order directing a verdict for the reason that “a man, 
whether or not he is disabled, can’t run for office in a public primary, and then 
wccept an appointment, following the nomination, and then serve in that office, 
especially the office of sheriff of a county, and then claim to be totally disabled,” 
ind, further, that “having been so elected, and so taking his office, and having 
cen commissioned for a period of four years, that he is estopped from claiming 
tal and permanent disability under a policy of this kind.” 

The above-stated positions are earnestly urged before this court by appellant, 
pointing, in several instances, to the testimony relied upon regarding the facts. 

{1] The policy in question was issued by the defendant, June 15, 1919, and 
the premiums thereon duly paid from year to year; that on or about the 23d day 
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of September, 1929, while the policy was of force, and while the insured was 
under the age of sixty years, the insured became disabled, caused from a stroke 
of apoplexy, and, according to the testimony of the plaintiff and his wife and 
other witnesses, he has been disabled since that date; that within about sixty days 
from the time of the stroke of apoplexy a claim was filed with the defendant for 
disability payment under the terms of the policy, and such claim was paid and 
continued from time to time, in accordance with the terms of the policy, until 
about June, 1932, the payments being discontinued by the defendant, according to 
defendant’s contention, upon the ground that the plaintiff on or about that date, 
June, 1932, recovered from such disability. The defendant contended in the lower 
court, and contends before this court, that there is no other reasonable inference 
to be drawn from the evidence in the case but that the plaintiff has recovered 
from said disability. To sustain defendant’s contention defendant points to the 
‘act that plaintiff was re-elected to the position of sheriff of Orangeburg county 
at that time, and duly qualified as such officer, and was up to the time of the 
trial acting as such sheriff and performing the duties of such office. In this con- 
nection it is the further contention of the defendant that the plaintiff’s election to 
the office of sheriff after his disability occurred negatives his claim of present dis- 
ability, and, further, that he is estopped from claiming the disability benefits under 
the policy. We are unable to agree with the appellant. The plaintiff testified that 
his occupation was farming; that it was his life occupation; that he had resided 
on his present farm, located within two or three miles of the town of Orangeburg, 
for thirty-three years, and he had operated this farm up to the time of his ill- 
ness, when he became disabled, following the stroke of apoplexy; that it was his 
custom to get up very early in the morning and walk over the farm before attend- 
ing to other duties; that he was later on elected to the office of sheriff for 
Orangeburg county, which office, up to time of the trial of this case, he had held 
for sixteen years; that after he was elected sheriff of said county he continued to 
operate his farm personally and attend to all of the duties and business connected 
with the same until his illness, mentioned above, September 23, 1929, and that 
since that time he has been disabled and unable to carry on his farming operation 
as was his custom, or attend to the duties of the office of sheriff; that his wife 
had to take charge of the farm entirely and the office of sheriff had to be man- 
aged by the deputies and assistants; that his wife and daughters also rendered 
what assistance they could in the management of the said office. This, in sub- 
stance, is the effect of the plaintiff’s testimony on this line, and there was other 
testimony, the testimony of plaintiff’s wife and others, which tended to corroborate 
the testimony of the plaintiff. 

[2-4] The defendant points to testimony tending to show that the plaintiff, 
instead of making a living from his farm, had really operated the farm at a loss 
ior a number of years. There was testimony on the part of the plaintiff to that 
eftect; and, further, that, for some time, all that the plaintiff got was out of the 
office and from the amounts paid to him under the provisions of the policy. The 
fact that plaintiff lost money on his farm for several years did not prevent farm- 
ing from being his regular occupation. This court will take judicial notice of the 
financial depression from which this country has suffered for several years, and 
the fact that the farming interest has suffered heavily. A large number of the 
farmers have not only not made a profit but suffered a loss for several years. 
But this fact is no reason for holding that farming is not the occupation of such 
men, and the fact that plaintiff lost money on his farm is no reason for contend- 
ing that farming is no longer his occupation. In this connection we may state that 
the record in the case clearly shows that the plaintiff is disabled and not in a 
position to carry on his farming business within the meaning of the provisions of 
the policy, as construed by the decisions of this court. See the cases of Berry v. 
United Life Insurance Co., 120 S. C. 328, 113 S. E. 141; McCutchen v. Life Ins 
Co., 153 S. C. 401, 151 S. E. 67, and authorities therein cited. 

[5] It seems to be the contention that in order for any line of business to be 
the occupation of a policyholder, within the meaning of the terms of the policy, 
that such person must get his support from such business at the time involved 
We do not agree with the contention of appellant; for while it is to be expected 
that a person should get his living from the business in which he is regularly 
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engaged as an occupation, he may not be able to do this every year he is con- 
ducting such business, and necessarily must manage some other way to get his 
living. It may reasonably be assumed that there will be some good business years 
when something can be put aside for “rainy days,” and the same may reasonably 
be presumed regarding the plaintiff. Then, too, he may borrow, even to the extent 
of putting a mortgage over his land, hoping to make it up the next year, and 
thereby manage to live. In this connection we may state that there was testimony 
to the effect that the plaintiff had on his farm a large pecan orchard from which 
he received some income, which no doubt helped him some in his trying days. 
Under our view of the record the plaintiff has brought himself under the provi- 
sions of the policy, entitling him to the disability benefits provided for thereunder. 

[6] Even if it could successfully be contended that the holding of the sheriff's 
office constituted the plaintiff’s occupation, as, it seems, is contended by the appel- 
lant, with which contention we are unable to agree, it would not avail the appel- 
lant anything in this appeal. The proof clearly shows that the plaintiff, since suf- 
cering from a stroke of apoplexy, has not been able to attend to the duties of 
the sheriff's office, but has had to depend upon his deputies, and such assistance 
as his wife and daughters have been able to furnish him. He has not made any- 
thing from the office of sheriff worthwhile, nearly all he made had to be spent in 
running the office. It is true, he has a lot charged up against parties for fees he 
is entitled to for handling executions, but cannot collect it. At least, that is the 
effect of his testimony. The proof cleariy shows that the plaintiff is not in a 
condition to attend to the work of the sheriff’s office. In this connection, as we 
understand appellant’s position, appellant contends that the very fact that plaintiff 
offered for re-election, was elected and took the oath of the sheriff's office, and 
undertook to perform the duties connected therewith, after having the stroke of 
apoplexy, causing his alleged disability, under the provisions of the policy the 
court should hold as a matter of law that the plaintiff is no longer disabled, 
within the meaning of the policy. We are unable to agree with this position. Such 
facts were matters to be considered in connection with all of the other facts and 
circumstances for the purpose of determining the question of plaintiff's disability, 
but were not sufficient for the court to hold, as a matter of law, that the plaintiff 
was no longer disabled, within the meaning of the policy. 

[7] In this connection we may call attention to the fact the defendant did not 
ask for the case to be submitted to the jury on any issue, but stated to his honor 
that the issues involved were purely questions for the court, and proceeded to 
make a motion for direction of a verdict. The trial judge was, therefore, relieved 
of determining whether or not the case should have been submitted to the jury, 
and it is not contended by the appellant before this court that the issues should 
have been submitted to a jury. Therefore, the issues of fact involved, as well as 
the issues of law, were questions for the trial judge to pass upon. 

[8] We wish to state, further, that the court is not concerned with the action 
of the people of the county of Orangeburg in electing a man sheriff of that 
county who was not physically able to discharge the duties of that office. His re- 
election was evidently due to his popularity and the very high esteem in which he 
was held by the people of that county. 

Having duly considered the several positions urged by appellant, in connection 
with the record in the case, it is our opinion that the trial judge properly over- 
tuled defendant’s motion for direction of a verdict, and was right in directing a 
verdict for the plaintiff. 

_ The exceptions are, therefore, overruled and it is the judgment of this court 
that the judgment of the circuit court be and is hereby affirmed. 

Blease, C. J., and Stabler and Bonham, JJ., concur. 

Blease, Chief Justice (concurring). 

__ In addition to the authorities cited by Mr. Justice Carter, the recent case of 
aya v. Volunteer State Life Ins. Co., 170 S. C. 294, 170 S. E. 349, supperts 
Ss conclusion. 
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DAMGAARD v. SOUTH DAKOTA BENEV. SOC. No. 7634. 
Supreme Court of South Dakota. June 1, 1934. 
254 Northwestern Reporter 924. 
INSURANCE. 

Beneficiary could not recover on assessment life policy where both he and 
insured knew that insured had suffered from heart disease, of which insured died 
shortly after issuance of policy, for more than a year before application for 
insurance, in which it was stated that insured was in good health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

Appeal from Circuit Court, Spink County; Frank R. Fisher, Judge. 

Action by James Hansen Damgaard against the South Dakota Benevolent 
Society. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded with directions. 

Bruell & Henderson, of Redfield, for appellant. 

Sterling, Clark & Grigsby, of Redfield, for respondent. 
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STERNBERG v. MERCHANTS’ FIRE ASSUR. CORPORATION et al. 
District Court, E. D. Wisconsin. March 13, 1934. 
6 Federal Supplement 541. 
1. INSURANCE. 


Where standard fire policies insured premises as a hotel and provided againsi 
cessation of occupancy for more than ten days, cessation of all business on prem- 
ises, Which were in charge of caretaker who slept there nights, prevented recovery 
on policies. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. INSURANCE. 

\ssured could not recover on standard fire policies where assured’s son, whom 
assured had placed in charge of premises as caretaker, deliberately set fire to 
premises. 

(For other cases, see Insurance, Dec. Dig. § 429.) 


Action by Theodore Sternberg against the Merchants’ Fire Assurance Cor- 
poration and others. On motion of each party for a directed verdict. 

Defendants’ motion granted, and judgment of dismissal entered. 

Fischer & Brunner, of Shawano, Wis., for plaintiff. 

Wolfe & Hart, of Milwaukee, Wis., for defendants. 

Geicer, District Judge. 

[1] At the conclusion of the testimony, each party unqualifiedly moved for a 
directed verdict. It is undisputed that the record title of the insured premises 
was in the plaintiff; that several policies were issued and were in force at the 
time of the fire; that the policies were written on the standard form prescribed by 
Wisconsin statutes: and that the premises were insured as a hotel and, at the time 
of the issuance of the policies, a hotel was being operated or conducted therein; 
that the amount of loss, if any, is not open to question on the testimony. 

With the exception of a reference to be hereafter made respecting the perpe- 
trator of an admitted incendiarism, I accept as the facts to be found the following 
as submitted on hehalf of the defendants: 

“That Julius Sternberg, the 47-year old son of the plaintiff owned the premises 
in question for a period of seven or eight years prior to the Spring of 1931, and 
that during such period of time, he and his wife, Norma, had operated a_ hotel 
in the premises which were constructed and adapted for that purpose; that during 
this period, the plaintiff, Theodore Sternberg, had furnished considerable sums 
of money to the son, Julius, as security for which he held a mortgage on the 
hotel property; that in the Spring of 1931, the wife of the son, Julius, secured 
a divorce from him and an alimony allowance of Thirty Dollars ($30.00) per 
month. Coincident with the commencement of the divorce proceedings, the plain- 
tif at the request of the son, Julius, instituted foreclosure proceedings, and upon 
the granting of the divorce, Julius quit claimed his interest in the property to 
the plaintiff who at the same time paid to the divorced wife, Norma, the sum of 
Five Hundred Dollars ($500.00). 


“At the time of the divorce, the son, Julius, was removed from the premises 
and thereafter for a period of approximately a year up until the 15th of May. 
1932, the divorced wife remained in the hotel property and continued to conduct 
and operate the same as a hotel. Her tenancy in the hotel was based upon a 
monthly rental of Fifty Dollars ($50.00) of which sum she was to pay Twenty 
Dollars ($20.00) in cash and the balance, amounting to Thirty Dollars ($30.00), 
was offset by the monthly alimony payment due her from Julius. The monthly 
rental was reduced after two or three months, so that during the last eight or 
nine months of her tenancy the rent was completely offset by the alimony, and 
during this period of her tenancy she paid nothing to the plaintiff. 

“The plaintiff testified that Norma removed from the premises not less than 
a month before the fire. The defendants’ witnesses, Fox and Wolfinger, placed 
the time of her removal at not later than May 15, 1932. After the removal of 
Norma Sternberg, no business of any kind was carried on in the hotel property. 
_. “Upon the removal of Norma Sternberg from the premises, the plaintiff, 
rheodore Sternberg, sent the son, Julius, to the place for the purpose of taking 
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care of the property, and, if possible, to secure another tenant or a purchaser for 
the place. It was not contemplated that Julius was to operate the hotel, although 
there was testimony that he wanted to but the plaintiff refused to permit it for 
the reason that he (Julius) could do nothing there without a ‘woman.’ Julius 
stayed in the place night times, occupying one of the rooms, and when he was 
not there, the doors were closed and locked. There is no proof that he pre- 
pared any of his meals there, or that he did anything in the way of using the 
premises except to sleep there. The testimony of the defendants’ witnesses, Fox 
and Wolfinger, as well as of the plaintiff himself, is uncontradicted and con- 
clusive that from the time of the removal of Norma Sternberg the hotel was 
not operated, and that no business of any kind was conducted in the premises. 

“On the night of June 7th, Julius was not in the premises, and on the morn- 
ing of June 8th at about two o'clock, the place was discovered to be on fire. 
When the fire was brought under control, it was found that the fire had been 
wilfully set and that precautions had been taken against its early discovery by 
covering the window openings in the two rooms in which the fires had heen 
kindled by nailing blankets and other bed coverings over the openings. The fact 
that the fire was of incendiary origin is not disputed by the plaintiffs.” 

Two questions arise upon the motions: (1) Whether, upon the removal of 
Norma Sternberg from the premises, the same ceased to be occupied in accord- 
ance with the terms of the policy and remained unoccupied for a period of more 
than ten days, wherefore, by reason of the cessation of occupancy under the 
terms of the several policies, they were rendered void; (2) whether the per- 
petration of incendiarism by plaintiff’s agent, under the circumstances detailed in 
the case, precludes recovery bv the assured. 

The answer to the first of these questions is readily made in the affirmative 
when, upon the facts which are quite undisputed, we apply the uniform rule of 
interpretation formulated in a great number of cases cited on behalf of defend- 
ants. That rule has been abstracted and illustratively stated by counsel, thus: 
“That a building, dwelling or otherwise, to be occupied must be put to the actual 
and practical use as contemplated by the parties. In a dwelling house this actual 
and practical use consists of the use of the dwelling (building) by persons as 
at their customary place of abode. This actual and practical use of a building 
other than a dwelling consists of a substantial use of the building for the pur- 
pose which was in the contemplation of the parties and for which it was insured. 
If a mercantile establishment, a mercantile business must be carried on therein: 
if a factory, it must be operated as a factory; if a barn, it must be used as barns 
are ordinarily and customarily used; if a hotel, it must be used and operated as 
a hotel.” 

The facts that the tenancy, the hotel business, and its operation had complete 
ceased, that plaintiff's son had been sent to secure another tenant, or a purchaser, 
that his, the son’s, desire to occupy the premises for hotel purposes and opera- 
tion were refused by the plaintiff, and that the occupancy -by the son was limited 
to a single room for lodging—not including even preparation of his own meals, 
and accompanied by locked doors of the building—these facts wholly negative the 
notion of continued “hotel” occupancy. It cannot be that a complete suspension 
of use and occupancy of a residence, or a business, or a factory, can be adjudged 
to be contemplated beyond the policy limitation because of the hope or the 
expectation that, at some time, there may or might be a renewal of the real and 
the declared occupancy. It cannot be sensibly held in a case like this that the 
parties contemplated in a dual sort of way (1) real occupancy and operation by 
a hotel business and (2) storage occupancy by the furniture and equipment between 
tenancies, regardless of the policy limitation. 

[2] This answer to the first question is adequate to dispose of the motions. 
But the second question has been discussed and deserves an expression of opinion 
respecting its tenability. The industry of counsel has brought to the attention 
of the court a single case supporting a negative answer to the question; whereas 
an affirmative answer is quite persuasively supported by rulings in closely 
analogous situations, viz., those of copartnerships, corporations, and marine insur- 
ance. It is agreed that, as between an insurer and an assured, the law as a 
matter of policy and of morals forbids right of recovery by the latter when the 
subject of insurance was burned by him or by his procurement. The exemption 
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of the insurer is infplicit; and I assume that, by express agreement, it could 
not be made otherwise. Whether we say that, because of the policy and the 
morals involved in the situation, an insured implicitly covenants for himself and 
for his insurer that he will not burn the subject of the contract, or whether we 
say that by implication he is under that negative duty, that is to say, not to 
burn, may make little difference. It is true that an insurer may be liable for 
an incendiary burning. But the difficulty in the present case arises when we con- 
sider the source of the incendiarism. As illustrative of the principle of ascrip- 
tion or imputation, can the insured say to the insurer, “I did not burn the build- 
ing, my agent and trusted representative did it; my duty, not to burn was not 
devolved upon him; vou insured against his faithlessness toward me; you took 
that risk, I did not”? 

If, therefore, we start with the notion that an insured owes a duty, as above 
indicated, it is difficult to find a justification for limiting the consequences of 
violation of such duty by himself personally, and refuse to impute or ascribe to 
him what ought to be implicit warranty that his delegate, his substitute, and 
alter ego, will likewise not violate ‘it. It cannot be that, if the insured owes the 
duty, his agent or substitute has the privilege of not respecting it, and thus give 
the insured the benefit of the contract. In ascribing to an insured the responsi- 
bility of the tortious act of his servant, as a basis of defense by the insurer, the 
principle which is invoked strikes me as identical with that which is the basis of 
liability of a railroad company, upon imputation, for deliberate tort of its servant. 
Craker v. Chicago & Northwestern Ry. Co., 36 Wis. 657, 17 Am. Rep. 504. This, 
again, is upon the assumption that the insured owes the negative duty indicated: 
and that observance of such duty may be exacted not only from him personally, 
hut also from those who are deputed to stand for him in respect of the subject 
of insurance. 

[3] In thus answering the second question favorably to the defendants, it is 
deemed unnecessary to review the contention of the plaintiff that the court erred 
in admitting in evidence the record of conviction of the plaintiff’s son. When 
such record was first offered, objection thereto was sustained. But thereafter 
plaintiff's counsel persisted in cross-examining defendants’ witness, the assistant 
fire marshall, who investigated the fire and made the formal accusation upon 
which plaintiff's son was arrested and convicted. Whether the record was 
admissible, or whether plaintiff's counsel opened the door for its admission, are 
questions which have become more or less academic in view of the entire suffici- 
ency of the evidence without this item to sustain a finding that the plaintiff’s 
son was the incendiary. The proof, without such record, casts upon the plaintiff 
a burden which was not met, and amply sustains the finding that plaintiff’s son 
was the incendiary. 

Upon these views, the defendants’ motion will be granted and judgment of 
dismissal entered. 


HOME INS. CO. OF NEW YORK v. TAYLOR et al. No. 13111. 
Supreme Court of Colorado. Feb. 5, 1934. 
Rehearing Denied May 7, 1934. 
32 Pacific Reporter (2d) 183. 


1. INSURANCE. 

Fire insurer’s refusal to pay loss held waiver of provision requiring proof of 
loss within 60 days. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2.-COURTS: 
_ Decisions of Supreme Court control in case of conflict with decisions of Court 
of Appeals. 

(For other cases, see Courts, Dec. Dig. § 91[1].) 
3. INSURANCE. 

In action on fire policy, insured may plead general performance of terms and 
conditions of policy (Code Civ. Proc. § 72). 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
4. INSURANCE. 

Where insured pleads generally performance of terms and conditions of fire 
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policy, insurer must affirmatively plead and prove breach of c@nditions it relies on 
(Code Civ. Proc. § 72). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
5. INSURANCE. 

_Where fire insurer affirmatively pleaded incumbrance of property contrary to 
policy and that insurer did not consent thereto, but failed to prove lack of con- 
sent, such incumbrance did not defeat liability (Code Civ. Proc. § 72). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

In Department. 

Error to District Court, Garfield County; John T. Shumate, Judge. 

Action by Claire Taylor and Mary M. Fougnier against Home Insurance Com- 
pany of New York. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Roger Underwood and McHendrie, Shattuck & Pointer, all of Pueblo, for 
plaintiff in error. 

C. W. Darrow and C. H. Darrow, both of Glenwood Springs, for defendants 
in error. 

CAMPBELL, Justice. 


This is an action by Claire Taylor and Marv M. Fougnier against the defend- 
ant. the Home Insurance Company of New York, to recover a judgment for 
$3,000 on account of loss by fire or lightning of a dwelling house insured by 
defendant, situate on lands owned at the time by the plaintiff Taylor but subject 
to a trust deed in favor of the plaintiff Fougnier. The complaint in substance 
alieges that the policy in question covering a period of three years from Decem- 
her, 1927, to December, 1930, was issued by defendant through Howard & How 
ard, its local agents, to the plaintiff Fougnier, who at the time owned the land 
on which the dwelling house was situate and who paid the premium on the policy 
In December, 1927, Fougnier conveyed the premises to the plaintiff Taylor, taking 
back a trust deed on the same which secured notes in the amount of $3,500 given 
in part payment of the purchase price. In January, 1929, the plaintiff Fougnier 
assigned the policy to the plaintiff Taylor, which was approved by the insurance 
company, and a loss payable clause in favor of plaintiff Taylor was duly issued 
and attached thereto. The dwelling house was totally destroyed by fire in Sep- 
tember, 1930, and the value of the property burned was in excess of $5,000.00 
There was a general allegation in the complaint that the plaintiffs had done and 
performed everything requisite or necessary to be done by them under the terms 
of the policy and by reason of the loss defendant hecame indebted to the plain- 
tiffs in the sum of $3,000, but it failed and refused to pay the same or any part 
thereof. 

In the answer of the defendant there is a denial that the dwelling house was 
worth more than $3,000, and a denial that plaintiffs had done all that they were 
required to do under the terms of the policy. With the exception of these two 
denials, the defendant admitted substantially all the other allegations of the com- 
plaint and then proceeded to set up the following four separate and distinct 
defenses thereto. The first defense is that the assignment of the policy by 
Fougnier to Taylor was made subject to all the terms and conditions of the 
policy, a copy of the printed form of which was attached to the answer, which 
policy contains the two foHowing stipulations: (1) If the property insured or 
any part thereof should thereafter become mortgaged or incumbered without the 
written consent of the insurer, defendant herein, the policy of insurance shal! 
become null and void, notwithstanding which provision, on October 5, 1929, 
the plaintiff Claire Taylor and her husband gave a trust deed to one Edmund 
Pauls upon the lands upon which the insured dwelling house was situate with- 
out defendant having agreed thereto or otherwise. (2) Plaintiffs failed to render 
proof of loss within sixty days from the date of loss as required by the terms 
of the policy. There were two additional defenses, the third and fourth, which 
were expressly abandoned by the defendant at the trial as not having heen estab- 
lished by the evidence, and, therefore, they are not to be considered upon this 
review. 

Plaintiffs filed a replication to the answer which counsel for the defendant 
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say is not easily understood. However that may be, they proceeded thus to state 
its contents: That under the provision against subsequent incumbering, the policy 
was rendered not void but voidable only by such incumbrance and the policy 
lad never been voided by the defendant; that the lien of the subsequent incum- 
brance had heen reduced from $5,000 to $2,000; that prior to the fire the giving 
of the trust deed was made known to defendant, and defendant waived the pro- 
vision of the policy against subsequent incumbrances. 

The replication admits that plaintiffs did not make proof of loss within the 
required number of days of the date of the loss as required by the policy, but 
pleaded in avoidance of such failure that plaintiffs were lulled into sleep by the 
representations of the local agents of the insurance company that they themselves 
had notified the insurance company and had done everything that was necessary 
in the premises, and that when plaintiffs learned of this failure of the agents to 
do as promised they proceeded to make and thereupon furnish the required proof; 
that defendant had not at any time tendered to the plaintiffs the unearned premium 
of the policy sued upon and has not taken any steps to void the policy for any 
reason until the filing of its answer herein. Defendant filed a general and specific 
demurrer to the replication which was overruled by the trial court. 

Trial by agreement was to the court without a jury. The court found the 
facts in favor of the plaintiffs and awarded them a judgment of $3,000, the same 
being the amount named in the policy. Defendant’s motion for a new trial was 
overruled and the appropriate judgment was entered in favor of the plaintiffs. 

Counsel for the defendant company have adequately presented their several 
assignments of error, and we shall dispose of this controversy upon the merits, 
which are thus set forth in their answer and brief: (1) The insured faiied to 
file within sixty days after the fire a proof of loss under oath or otherwise 
which the insurance policy requires; (2) the stipulation in the policy against sub- 
sequent incumbrances was violated by plaintiffs which renders the policy of insur- 
ance void; (3) lack of ownership in fee of the insured property by plaintiff 
Fougnier when the policy was issued; (4) misrepresentation by plaintiff Taylor 
as to facts concerning personal property incumbered in her application for trans- 
fer of the insurance policy to her from plaintiff Fougnier. 

The record clearly shows, and counsel for defendant admit, that the above 
third and fourth defenses were abandoned by the defendant at the trial, and in 
their brief reaffirm the waiver of the third and fourth alleged defenses and the: 
do not on this review make any contention whatever as to these two abandoned 
grounds. We therefore proceed to a discussion only of the first and second 
special affirmative defenses set up in the answer and which only are urged here 
by counsel for the insurance company as grounds for reversal. 

}1, 2] 1. The plaintiffs did not file within the period of sixty days from the 
day of the fire proof of loss, which the insurance company policy requires. In 
their replication to the answer, and at the trial below and in their briefs here, 
thé plaintiffs in substance say that the local agents of the insurance company, 
by whom the policy was issued and delivered to them, took upon themselves the 
task of representing the plaintiffs in their claim against the insurance company 
for their loss sustained by the fire. It may be that the local agents were not 
authorized by the insurance company to bind it by any promise they might make 
in the matter of collecting from the insurer the amount of the loss sustained by 
the insured. However that may be—and we do not base our decision upon the 
alleged acts of deception by the local agents—it appears without contradiction 
in the record in this case, and the trial court specifically finds, that the insur- 
ance company defendant absolutely refused in any event to pay the loss to these 
plaintiffs which resulted to them by this fire, and thereby the insurance company 
waived compliance with the provision of the policy requiring notice of proof 
ot loss. In one of our recent cases, Massachusetts Protective Ass’n v. Daugherty, 
87 Colo. 469, 288 P. 888, the opinion states that where an insurance company, as 
here, defends on other grounds than failure to submit proof of loss within a 
time certain, the latter requirement may not be successfully set up as a defense. 
There are many other cases cited in the Daugherty opinion to the same purport, 
but we shall not reproduce them here. Counsel for the insurance company, how- 
ever, say that our Court of Appeals, in United Commercial Travelers vy. Boaz, 
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27 Colo. App. 423, 150 P. 822, held otherwise and overrules some of its own 
previous cases to the contrary. It is scarcely necessary to say, even if our Court 
of Appeals in the Boaz Case came to a conclusion upon this subject at variance 
with the decisions of this court, the decisions of the latter, and not the decisions 
of the Court of Appeals, are paramount and controlling. 

2. In its answer to the complaint the defendant in substance alleges that the 
policy issued to plaintiffs contains a stipulation or provision that, if the property 
insured should thereafter become mortgaged or incumbered without the written 
consent of the insurer the policy shall thereupon become void. Nothwithstanding 
which provision the insured thereafter, the answer says, incumbered the property 
without the consent of the insurer. The trial court, however, in its written opin- 
ion or decision said that such alleged stipulation set out in defendant’s answer is 
not contained in the policy sued upon and given in evidence. Notwithstanding this 
assertion, the trial judge further intimates that in some policy issued by the com- 
pany, and apparently this particular policy, though it is not specifically so alleged, 
there was a clause against placing such an incumbrance on the insured property of 
this alleged objectionable character. We shall, however, dispose of this particular 
defense on the assumption, and in accordance with the defendant’s contention, that 
the policy sued on contained this incumbrance provision. 

[3-5] In their complaint the plaintiffs allege that they have done and _per- 
formed, or caused to be done and performed, each and every the acts and things 
requisite or necessary to be done under the law in such cases and on the terms 
and conditions of said policy, to be on their part, or on the part of either of them, 
done and performed in the circumstances of this particular case. Section 72 of 
our Code of Civil Procedure specifically authorizes this manner of pleading per- 
formance of a condition of a contract. And if a defendant desires to negative the 
performance thereof, the breach of such condition relied upon by the defendant 
must be specifically pleaded and affirmatively proved by him. Applying this sec- 
tion of our Code, we say that when the plaintiffs so pleaded, under section 72 of 
our Code, the defendant was required to answer by specifically alleging plaintiffs’ 
breach of the particular condition upon which it relied and, of course, unless it 
proves the breach recovery may not be had. An allegation not in accordance with 
that requirement may not be taken as a variance to the advantage of defendant. 
This was specifically held in National Surety Co. v. Queen City Land & Mortgage 
Co., 63 Colo. 105, 164 P. 722, and Helvetia Swiss Fire Insurance Co. v. Edward 
P. Allis Co., 11 Colo. App. 264, 53 P. 242, and a large number of other cases cited 
in the opinion. 

Furthermore, in the opening statement of counsel for the defendant, it is said 
that the defendant admitted issuing the policy and also admitted the fire and the 
loss which occurred, and then proceeded to allege that there had been a certain 
breach of conditions by the plaintiffs in this case in incumbering the property with- 
out the consent of the defendant company. We do not find in this attempted proof 
on the part of the defendant that there was any evidence even tending to show a 
lack of consent on the part of the insurer. The trial court found that this alleged 
defense upon the evidence produced was not established, and we cannot interfere 
with its finding. 

Furthermore. we think the trial judge was right in holding that the defendant 
by its acts and conduct waived the alleged provision of the policy against subse- 
quent incumbrance. This was an affirmative defense of the defendant, and the bur- 
den of sustaining its own affirmative defense was on the insurer. Upon this point 
Cotton v. Roberts Brothers, 83 Colo. 505, 266 P. 1116, is directly in point. 

To avoid misapprehension we need merely to say in conclusion that we have 
not overlooked decisions of other courts cited by the defendant that are not in all 
respects in harmony with the decisions of this court upon the questions here deter- 
mined. Nothing has been said in the able briefs of counsel for the insurance 
company that leads us to overrule our previous decisions which we have followed 
and enforced in the determination of this case. The trial court, which found all 
disputed questions of fact in favor of the plaintiffs, and which rendered judgment 
in their favor, is therefore, in all respects, affirmed. 

Adams, C. J., and Hilliard, J., concur. 
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DETROIT FIRE & MARINE INS. CO. v. GAGLIARDI et al. No. 13027. 
Supreme Court of Colorado. March 12, 1934. 
Rehearing Denied April 30, 1934. 
Dissenting Opinion June 2, 1934. 
32 Pacific Reporter (2d) 832. 
1. INSURANCE. 

That partner, to deceive prospective purchasers of business, kept exag- 
werated sales record which copartner inadvertently delivered to adjusters deld 
not such fraud as to preclude recovery against fire insurer, which would have 
benefited from such exaggeration of sales. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Souck and Holland, JJ., dissenting. 

En Banc. 

Error to District Court, Las Animas County; A. F. Hollenbeck, Judge. 

Action by Antonio Gagliardi and another, copartners doing business under 
the firm name and style of Gagliardi Bros, against the Detroit Fire & Marine 
Insurance Company. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Lindsey & Larwill, of Denver, A. W. McHendrie, of Pueblo, and D. K. 
Wolfe, Jr., of Denver, for plaintiff in error. 

J. W. Hawley, of Trinidad, for defendants in error. 

Apams, Chief Justice. 

Antonio Gagliardi and Mike Gagliardi, copartners doing business under the 
firm name of Gagliardi Bros., brought action on a fire insurance policy against 
Detroit Fire & Marine Insurance Company. The cause was tried to a jury, and 
verdict and judgment resulted in favor of plaintiffs. The insurance company 
prosecutes error. 

The partners conducted a general mercantile business in the city of Trinidad, 
Colo. Their property, covered by a policy issued by the Detroit company and by 
other policies in other companies, was destroyed by fire. The policy in question 
contains the following clause: “This entire policy shall be void if the insured 
has concealed or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof; of if the interest 
of the insured in the property be not truly stated herein; or in case of any 
fraud or false swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss.” 

The insurer claims that, after the fire occurred, the insured fraudulently 

misrepresented the extent of the loss, and that by reason thereof the entire 
policy is void. 
_ The actual loss at first scemed to be difficult of ascertainment, due to the 
act that important firm records were then supposed to have been lost in the 
fire. The parties therefore adopted the best method they could to ascertain the 
extent of the property loss as nearly as possible. One plan followed was to 
procure duplicate invoices from wholesale houses and deduct therefrom the 
amount of goods sold as shown by such records as were available. The result, 
with due allowances for ordinary profits and losses, or as otherwise agreed upon, 
was considered to approximately represent the actual value of the goods injured 
or destroyed by the fire. The ascertainment of the volume of sales was greatly 
aided by the eventual discovery of pads containing sales slips, being duplicates 
of originals given to customers, such as are commonly used over the counter 
in ordinary business transactions. The parties proceeded harmoniously in an 
effort to adjust the loss until events hereinafter related brought a sudden end to 
the negotiations and the insurer refused to pay anything whatever. 

{1] The maelstrom of the dispute centers around Exhibit A, known as “the 
big red book.” Counsel for the insurer, both by brief and oral argument, de- 
nounce it unsparingly as a palpable fraud. Many pages of their briefs are devoted 
to arguments why its delivery by Mike Gagliardi, one of the partners, to the 
insurance adjusters, renders the policy of insurance void. Exhibit A is a battered 
and thumbworn book, printed as a ledger, but used generally as a combined 
ledger and journal. It contains entries extending back for many years prior 
to the fire. Exhibits 5 and B are also ancient documents; Exhibit 5 is known 
as “the little red book,” and Exhibit B as “the big black book”; both contain 
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ledger and journal entries. The last two named books contribute to the dis- 
agreement of the parties on the merits of the cause, but not to the extent of 
Exhibit A. 

The evidence shows that Exhibit A was an individual record belonging to 
Antonio, and that Mike did not know its contents; that Exhibit 5 was an indi- 
vidual record belonging to Mike and Exhibit B a record of the firm. The 
adjusters testified that all of the books were delivered to them on their first 
visit, but the evidence is conflicting as to when they first saw Exhibit B. 

In Exhibit A, “the big red book,” Antonio’s individual record, the sales are 
materially exaggerated; this was done before the fire for a purpose foreign to 
the present inquiry. The record of sales as shown in Exhibit B is more consery- 
ative and is claimed by the insured to be in accordance with the facts. Antonio 
was the bookkeeper of the firm, and Mike, unaware, as he says, of the contents 
of any book except Exhibit 5 (his own individual record), delivered Exhibit A 
to the adjusters. Thereafter the adjusters submitted an offer in compromise, 
but, when Mike examined it, it showed what seemed to him to be an excessive 
amount of sales; he discovered that the sales items were obtained from Exhibit 
A, refused to be bound by it, and declined the offer of compromise. This pro- 
voked a controversy whereby Exhibit A became objectionable, not only to thi 
insurer, but also to the insured, which resulted in the withdrawal by the insurer 
oft its offer of compromise, on the ground of alleged fraud. The insurer raises 
this issue in its answer, wherein it alleges, inter alia, that the insured submitted 
to the insurer a false and fraudulent sales record, showing a larger amount of 
daily and monthly sales than the real amount thereof, for the purpose of obtain- 
ing more money on the insurance policy than the insured were entitled to 
recover. 

We quote in full (omitting reference to folio numbers) the assignments ot 
crror as abbreviated and stated in the abstract by counsel for the insurer: “These 
assignments in substance are that the trial court erred as follows: 1. In denying 
the motion for directed verdict made at the conclusion of the evidence in chief: 
2. In refusing to permit witness Hugh L. Morris to testify as to the reasons 
why a major portion of the records submitted by Gagliardi Bros. were insuth- 
cient or improper as a basis of the alleged claim; 3. In rcfusing to permit wit- 
ness Fred L.. Henkel to testify as to his opinion of the probable value of the mer- 
chandise destroyed by the fire; 4. In denying motion for directed verdict made 
at the conclusion of the evidence; 5. In denying motion for new trial; 6. In 
giving judgment.” 

Disregarding technical objections that might be raised to the assignments 
we shall treat the first, fourth, fifth, and sixth thereof as one, with particular 
reference to alleged fraud, and follow with mention of the second and_ third 
assignments. 

Distorted though the entries in Exhibit A are, we see little merit in the 
objection to this book from the standpoint of the insurer. Its counsel refer to 
the volume as a sales record, and we treat it as such, but the evidence is clear 
that it was rescued from the débris and delivered to the adjusters inadvertently, 
by one of the partners without knowledge of its contents, before more accurate 
records were discovered. The partners took the initiative in seeking to with- 
draw it from consideration in the computation of the fire loss. Even if this were 
not so, the book itself in essential particulars seems to be wholly innocuous as 
far as the rights of the insurer are concerned. Indeed, it would have been 
decidedly more to the advantage of the insurance company than to the partners 
to have accepted Exhibit A as a true sales record, for, the more the sales account 
was exaggerated, the greater would be the reduction of goods on hand at the 
time of the fire. It would not magnify the loss, but would minimize it. 

From the above it is manifest that Exhibit A favored the company, that the 
partners did not defraud nor attempt to defraud the insurer, either expressly or 
impliedly, but that at first they came close to injuring themselves by uninten- 
tionally representing larger sales and consequently a far less loss than they 
actually suffered. This cannot defeat their recovery in an action on the policy. 
It would be a red letter day for insurance companies if more people would under- 
estimate their losses. If a mistake occurs, it is subject to correction, and the 
correction was made. 
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Western Assurance Company v. Bronstein, 77 Colo. 408, 236 P. 1013, is in 
point. There the insurance company charged the insured with fraud, the basis 
of which was that the latter had exaggerated the value of the goods that were 
saved. On page 410 of 77 Colo., 236 P. 1013, 1014, Mr. Justice Campbell points 
out that such exaggeration would redound to the benefit of the insurer, and it 
was there held that such representation does not constitute a fraud. On page 
411 of 77 Colo., 236 P. 1013, 1015, it is also held that, in order to release the 
insurer, the false swearing must be as to some material matter, made with the 
intention of deceiving the insurer and inducing it to pay more insurance than 
the amount of the loss sustained. Of course there could be no such inducement 
when the statement of the insured, if false, goes to show that his loss was less 
than it actually was. Some of the sales figures in Exhibit A, apparently exag- 
gerated, were transcribed for some purpose or other into Exhibit B, and what 
is said of A in this respect applies 2s well to B. 

It is naively suggested that the unwarranted exaggeration of sales by the 
firm, as shown in the “big red book,” was made for the purpose of misleading 
an Assyrian, another merchant and prospective purchaser of the store, to 
impress the latter with the belief that the partners were enjoying a large and 
prosperous trade. The swollen record of sales, if credence had been given to it 
and if acted upon, would have been meat to the insurance company but poison 
to the Assyrian. The latter did not buy the business. nor do we know that he 
ever saw Exhibit A, and, even if he did, this is not the insurer’s responsibility. 
The third party is not before the court, his interests are not involved, and we 
need not speculate over his rights. All that this defense amounts to is that 
a third party had a narrow escape from Antonio’s designs in another transaction 
which was never put into execution. This is wholly remote from the issues and 
does not absolve the insurer from its liability to the insured. 

3] The court did not refuse to allow the witness Hugh L. Morris to 
testify as might be supposed from a casual reading of the second assignment. 
Morris was an accountant of experience; the insurer claims that he was an 
expert, which the insured denies. He was examined and cross-examined at 
length, and was given wide latitude. He was permitted to testify as to alter- 
ations in records when the alterations were obvious and not disputed. Speaking 
i some of them, the court finally said: “Well, as far as his examination is con- 
cerned, it doesn’t show he is any better qualified than the jury is, as far as that 
is concerned.” We cannot tell from the assignments of error what is meant by 
a “major portion of the exhibits” without counting them and could not tell then 
which exhibits are meant. If it relates to seven invoices contained in Exhibit 
G, the witness was asked this question: “In your judgment, are they acceptable 
as evidence of purchases during the period in question?” The court properly 
sustained an objection to this question. It was the exclusive province of the 
court to determine whether the documents were acceptable or admissible in 
vidence. Furthermore, the exhibits spoke for themselves, they were admitted 
in evidence, and the court told counsel that they would call the attention of 
the jury to any part of them. We question if the witness was at all familiar 
with the “major portion of the exhibits.” They did not consist of the purchase 





ivoices, concerning which the witness was interrogated, but of numerous pads 
containing the sales slips above mentioned., What the testimony of the witness 
might have been with respect to them is not apparent from the record. For 
this reason and the other reasons as above stated, the 


second assignment of 
€tror is not well taken. 
__ [4] As to the third assignment. Henkel was state agent of Underwriters 
Salvage Company of New York. He and Mike estimated the salvage, and it 
Was agreed upon by the insurer and insured. It was covered by a salvage 
ventory admitted in evidence. The insurer asked that the witness be allowed 
make comparisons from “a careful personal inspection of the débris, and the 
property that was left from the fire,” with the stock of merchandise on hand at 
the time of the fire, and to give his opinion of the loss from his deductions. 
rhe court declined to permit him to testify as to such matters on the ground 
that it was “pure guesswork,” which was right. It does not appear that the 
Witness knew or could have known what stock was on hand at the time of the 
ire and “the débris,” if it had any value, was covered by the 


salvage about 
which there was no question. 


Such testimony was properly excluded. 
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[5] The insurer charges the partners with other fraudulent manipulations 
vend alterations of books and records with intention to deceive, all of which the 
partners deny. Every question of fact argued in this court was found adversely 
to the contentions of the insurer on conflicting evidence. The instructions were 
so eminently fair that no error is assigned thereon; if faulty in any respect, 
they favored the insurer; they were unnecessarily repetitions on the question 
of fraud; they were in part worded from the language of the insurance policy 
and in part from what the parties seem to agree is the law on the subject. The 
well-known rule applies. We shall not disturb the verdict. 

This case has had more than ordinary attention at our hands; all points 
presented in able and exhaustive briefs of counsel have been fully considered; 
the case was argued to this court twice, first in department and afterwards en 
banc. It is not successfully contended that the verdict of the jury is dispropor- 
tionate to the actual loss sustained, and we find no error in the record. 

Judgment affirmed. 

Bouck, Justice, dissents. 


CARLILE et al. v. HOME MUT. INS. ASS’N OF CARROLL 
COUNTY. No. 42316. 
Supreme Court of Iowa. May 15, 1934. 
254 Northwestern Reporter 805. 
INSURANCE. 

Where fire policy issued to mortgagor provided that no recovery could be had 
for loss caused by design of insured, mortgagees claiming under loss payable 
clause could not recover for burning of insured building by mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from District Court, Carroll County; R. L. McCord, Judge. 

Action by mortgagees to recover upon a policy of insurance for buildings 
upon the mortgaged premises destroyed by fire. Judgment was entered in favor of 
the defendant insurance company. Plaintiffs appeal. 

Affirmed. 

Douglas Rogers, of Manning, for appellants. 

Bell & Level, of Denison, for appellee. 

CLaussEN, Chief Justice. 

On August 7, 1929, the defendant executed and delivered to one Uselding a 
policy insuring him against loss through destruction by fire of buildings upon 
premises owned by him. The policy contained the following provision: 

“No recovery shall be had under any policy issued by this association caused 
by the design of the insured.” 

The premises were mortgaged to plaintiffs. On August 28, 1929, at the oral 
request of Uselding, the defendant attached a “loss payable” clause to the policy, 
the pertinent part of which is as follows: 

“Loss or damage, if any, to the buildings insured under this policy is hereby 
made payable to A. W. Carlile & C. B. Miller, Mortgagee, as its interest may 
appear at date of loss, subject to all the conditions of said policy; except that as 
to interest of the aforesaid Mortgagee herein, this policy shall not be invalidated 
by the non-payment of any premium; premium note, assessment or dues against 
said policy, unless ten days prior written notice shall be given said Mortgagee by 
this insurance company of such non-payment.” 


Soon after this, the policy, with such loss payable clause attached, was deliv- 
ered by Uselding to plaintiffs. On September 23, 1932, while the policy was in 
force, Uselding designedly set fire to the buildings and they were totally destroyed. 
Plaintiffs made demand upon the insurance company for the payment of the policy 
hut the company denied liability and thereupon this suit was commenced. The 
case was tried to the court upon an agreed statement of facts. The court found 
for the defendant. Plaintiffs appeal. 

It will be noted from the portion of the policy above quoted that no recovery 
can be had upon the policy for loss caused by the design of the insured. It will 
also be noted that the loss payable clause provides that loss or damage to the 
insured buildings is made payable to plaintiffs, subject to all of the conditions ot 
the policy. On the face of things it appears that plaintiffs cannot recover because 
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their rights are subject to the conditions of the policy, one of which is that there 
shall be no liability on the policy for loss caused through design of the insured. 
Appellants contend, however, that an independent contract of insurance was cre- 
ated between appellants and the insurance company as a result of the loss payable 
clause being attached to the policy; that as a result of such contract, Uselding 
was no longer the insured; that since Uselding was no longer the insured, his 
act in setting fire to the building would not relieve the defendant from liability. 

Substantially the same contention was made in the case of Union Building 
Assoc. v. Rockford Ins. Co., 83 Iowa, 647, 49 N. W. 1032, 1033, 14 L. R. A. 248, 
32 Am. St. Rep. 323. After an extended review of the authorities, this court 
quoted with approval the following language from Flanders on Fire Insurance: 

“Where the policy provides that the loss, if any, is payable to another, to a 
mortgagee, for example, instead of the assured, it is merely a designation of the 
person to whom it is to be paid, and is not an assignment of the policy. Hence 
it is the damage sustained by the party insured, and not by the party appointed to 
receive payment, that is recoverable from the insurers. * * * In other words, a 
policy made ‘payable to A., in case of loss,’ is an agreement on the part of the 
insurers that ‘A.’ shall recover whatever the person originally insured may be 
entitled to receive in case of loss; that is, it is a contingent order or assignment 
of what may become due under the contract, and not an absolute transfer, by 
virtue of which the assignee acquires the full rights of an assignee of a chose in 
action. 

The rule of law announced in that case has never been questioned and is sus- 
tained by the weight of authority in other jurisdictions. Appellants cite no author- 
ities sustaining their position in which the facts are in any degree comparable with 
the facts in the case at bar. The condition breached in that case was not the 
same as in the case before us, but, the rule of that case is decisive of this case. 

II. There are cases in which the courts have held, in view of the terms of 
less payable clauses involved in such cases, that the conditions of the policy are 
not applicable where recovery is sought by the mortgagee. Appellants contend 
that this is such a case. An examination of the wording of such loss payable 
clauses discloses great differences in phraseology. Appellants cite many cases from 
other jurisdictions to sustain the contention. To illustrate the general character of 
the cases so cited by appellants we refer to the case of Christenson v. Fidelity 
Ins. Co., 117 Iowa, 77, 90 N. W. 495, 496, 94 Am. St. Rep. 286, which is cited in 
appellants’ brief and extensively referred to in their argument. In that case the 
policy provided: 

“If, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee or of any person or corporation having an interest in the 
subject of insurance other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to such interest as shall be writ- 
ten upon, attached, or appended hereto.” 

The loss payable clause in the policy was as follows: 


“Loss, if any, payable to H. J. Stevens, mortgagee, as his interest may appear 
at the time of same.” 

None of the conditions relieving the company from liability were “written 
upon, attached, or appended” to the policy. It was held that the provisions of 
the policy relieving the insurance company from liability to the owner 
did not apply to the liability of the insurance company to the mortgagee 
since they were not written upon, attached, or appended to the policy. Such hold- 
ing was, of course, inevitable under the language of the contract. The Christen- 
son Case fairly illustrates the inapplicability of the many cases cited by appellants, 
due to differences in terminology. Some significance is attached by appellants 
to the act that the mortgage required Uselding to carry insurance for the benefit 
of the mortgagees. But under the record in this case appellants’ rights and the 
insurance company’s liabilities are founded solely on the policy and the loss pay- 
able clause. Appellants’ rights to be paid are specifically made “subject to all the 
conditions of said policy,” excepting only the consequences of nonpayment of pre- 
mums by the owner. Under this language it was not necessary to rewrite the 
coaditions of the policy in the loss payable clause. 
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By the terms of the policy, which were specifically made applicable to plain- 
iiffs by the loss payable clause, recovery could not be had for damage caused 
through design of Uselding. It follows that the judgment of the trial court must 
be affirmed. 

Affirmed. 

Claussen, C. J., and Mitchell, Stevens, Anderson, and Kintzinger, JJ., concur, 


ROTH v. NATIONAL FIRE INS. CO. No. 31575. 
Supreme Court of Kansas. 
: May 5, 1934. 
32 Pacific Reporter (2d) 213. 
INSURANCE 

Evidence sustained finding that provision that insurer should not be liable on 
fire policy while premium note was past due and unpaid had been waived hv 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Syllabus by the Court. 

In an action on a fire insurance policy, where the defense was that liability 
on the policy was suspended because a note given for part of the premium was 
past due and had not been paid in full, the record is examined, and it is held that 
the evidence was sufficient to sustain a finding and judgment of the trial court 
that the provision of the policy providing for such suspension of liability had been 
waived. 

Appeal from District Court, Sedgwick County, Division No. 4; I. N. Williams, 
Judge. 

Action by Theodore Roth against the National Fire Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Robert Stone, James A. McClure, Robert L. Webb, Beryl R. Johnson, and 
Ralph W. Oman, all of Topeka, and George Cox and Lawrence Weigand. both 
of Wichita, for appellant. 

W. FE. Holmes, Mark H. Adams, Howard L. Baker, and Charles FE. Jones, 
all of Wichita, for appellee. 

Harvey, Justice. 

This is an action on a fire insurance policy. The defense was that at the 
time of the loss liability of defendant under the policy was suspended because 
of the nonpayment in full of a note given for a part of the premium. A jury 
was waived. Many of the facts were agreed upon. Judgment was for plaintiff, 
and defendant has appealed. We refer to the parties as they appeared in the 
trial court. 

Defendant is a fire insurance company, having a western department at Chi- 
cago, an agent for this state at Topeka, and an agent, Harry Mellor, at White- 
water, in this state, who had authority to solicit applications for fire insurance. 
Plaintiff is the owner of improved real property near Whitewater, whom Mellor 
solicited for insurance, as a result of which plaintiff made written application 
for insurance on his property against loss by fire for a term of five years. This 
application was sent to the state agent, and the policy was issued May 27, 1930. 
In part payment of the premium for the entire term, plaintiff executed his note. 
payable to the defendant, in the sum of $233.70, dated May 27, 1930, and due 
December 1, 1930. Mellor forwarded this note to the agent at Topeka, who sent 
it on to the western department at Chicago. The application, the policy, and the 
note each contained a provision in substance that defendant should not be liable 
on the policy while the note, or any part of it, was past due and unpaid. The 
effect of this provision, defendant contends, is that, if the note became past due 
and unpaid, all liability of defendant under the policy became automatically sus- 
pended until the note should be paid in full, and, if and when such payment was 
made, defendant automatically became again liable on the policy for the remainder 
of the term for which it was written. This contention appears to be supported 
by former decisions of this court (Continental Ins. Co. v. Daly, Adm’x, 33 Kan. 
601, 7 P. 158; Eikelberger v. Insurance Co., 105 Kan. 675, 189 P. 139), unless 
that provision of the policy contract had been waived or rescinded by the insurer 
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Jaintiff did not pay the note when it became due; neither did he pay it in full 
at any time prior to the loss for which suit was brought, which loss occurred 
in June, 1932. The amount of this loss, if defendant is liable under the policy, 
is stipulated. 

Broadly speaking, the sole question in this case is whether the provision of 
the policy relied upon by defendant was waived by. the insurer prior to the loss. 
The facts upon which such waiver depend may be stated as follows: On Novem- 
ber 10, 1930, defendant, from its Chicago office, wrote plaintiff that his note 
vould be due December 1, and called his attention to the provision of the policy 
that the company would not be liable thereon while the note was past due and 
unpaid. On December 15, 1930, defendant again wrote plaintiff that his note was 
due December 1, and again called his attention to the provision of the policy 
and the importance to him that he pay the note. On January 9, 1931, defendant 

ite plaintiff as follows: 

“We have on two previous occasions called your attention to your note under 
the above policy which matured December 1, 1930 and is still unpaid. 

“Your failure to make this payment is no doubt an oversight. Do you realize 
that under the provisions of your policy liability on the part of the company is 
suspended as long as the note remains overdue and unpaid? 

“We are ready and willing to live up to our part of the contract and will of 
course, expect you to do your part which you agreed to when you signed the 
note. Your failure to comply with this request will force us to take drastic action 
which will be unpleasant as well as expensive for you. 

“Forward remittance at once for $241.96 to cover the principal of $233.70 and 
interest of $8.26 and your policy will be immediately reinstated.” 

\pparently plaintiff answered this with a letter dated January 12, but we do 
not have that letter in the record. On January 16, 1931, defendant wrote plain- 
tiff as follows: 

“We are in receipt of your communication of January 15th, 1931, advising us 
of your inability to meet payment of note of $233.70 due under the ahove policy 
since December Ist, 1930. 

“We have advised our agents, the Meller Realty Company of your city to 
this effect and also suggested the plan of changing the above policy in order that 
you may have the advantage of paying yearly payments, and trust you will not 
tail to call upon them at once. We believe our suggestion will meet with your 
approval.” 

There appears to have been no action by plaintiff as a result of this letter. 
On April 11, 1931, defendant wrote plaintiff as follows: 

“Several notices for payment of $233.70, principal, and $11.70, interest, have 
heen sent to you covering above note, due Dec. 1, 1930, but to date remittance has 

it been received. 

“This note provides for expenses of collection and if you force us to place it 
vith out legal department it makes added trouble and expense to you. 

“\Ve desire to retain our pleasant relations and trust you will let remittance 
to reinstate your policy come forward at once. If unable to remit full amount 
at this time see our agent or advise us promptly the best vou can do and we will 
give this our further consideration.” 

\nd on the same date sent a copy of that letter to its agent Mellor, at White- 
water, with a notation thereon: “Agent—Your cooperation in the early disposition 

f this item will oblige.” 

On receipt of that letter, plaintiff went to see Mellor, and he testified: “Told 
him I was unable to pay the whole amount and that they had told me to see him 
and he would make arrangements for the payment of this note. He asked me 
what I could do at present. I told him I had $70.00 that I could pay at the time 
and he said ‘Well make the check out direct to the company’ and he would mail 
itin and he was sure that I could pay the rest in the future; that it would be all 
right with the company; and we did that. * * * Mr. Mellor told me that he was 
sure that this would meet the approval of the company and that my policy would 
be in force and valid. * * * And he said I could pay the balance as I could raise 
the money.” 


With respect to this transaction, Mellor testified that plaintiff came to his 
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office and discussed the letter which he had received, of which the witness had a 
copy, and said something about carrying the policy on an installment basis. Wit- 
ness told him the rates were higher on that basis, and, if he could see his way 
clear, he should send them what money he could and take care of the present 
note rather than to write a new contract. Plaintiff said he had some money, $70, 
that he would pay if witness thought that would be satisfactory, and witness had 
told him “we could try it.” “He wrote the check to me. I asked him to change 
it. * * * T asked him to make the check direct to the National Fire Insurance Com- 
pany because I didn’t care to assume any liability; that if it wasn’t satisfactory to 
them they would return this money to me with further instructions to him.” The 
witness did not recall what was said about when further payments would be made 
on the note. 

Following this transaction, and on April 28, 1931, Mellor wrote defendant as 
follows: 

“We are in receipt of a copy of your letter to Theo Roth ‘of this address, 
dated April 11th, in connection with note # 53486, Farm Policy # 558637, and 
note what you say with reference to the collection of this particular item. 

“Mr. Roth was in the office Saturday and said that he could pay $70 on the 
account if we figured same would be acceptable to you, and that it was impossible 
for him to pay the full amount of the note at this time. We were sure that this 
would be satisfactory with you, so had him make his check in this sum payable 
to you and are enclosing it herewith. Please credit same to the note and we are 
sure that in due course of time this account, with accrued interest, will be taken 
care of.” 

Defendant received plaintiff's check for $70; collected the same. and credited 
the amount upon his note, but made no acknowledgment of it either to plaintiff 
or to its agent Mellor, nor did defendant advise plaintiff that the arrangement its 
agent Mellor made with plaintiff was not satisfactory. 


About May 1, 1932, defendant delivered plaintiff's note to the Associated 
Credits of America, at Chicago, with authority to collect the same. That agency 
wrote plaintiff three letters, dated May 2, May 17, and June 1, 1932, in an effort 
to collect the remainder of the note, stated to be $175.50. The first of these, among 
other things, stated: “From what your creditor has told us we know of no rea- 
son why you should not pay this obligation.” In the second, part payment, with a 
statement of when and how balance would be paid, was requested, and the third 
was an “Advance Final Notice” that, if the claim were not adjusted in ten days, 
“we will proceed to collect the same, with all costs allowed by law.” 

On June 3, 1932, the barn described in the policy was struck by lightning, re- 
sulting in a fire loss of $1,650, and on June 21 a fire in the residence caused a loss 
of $150. Defendant was given notice of each fire within five days of the date 
thereof and denied liability and waived all right to demand a sworn proof of loss 
or any further notice of loss. 

After this action was brought, and on April 27, 1933, and before the trial of 
this cause on May 11, 1933, defendant tendered the premium note to plaintiff and 
lus counsel “for and in surrender of the original policy,” and stood ready to sur- 
render the note to plaintiff when the policy was surrendered to defendant. This 
tender was not accepted by plaintiff. 

We turn now to the legal questions. Two are argued, which are stated thus: 
(1) Was there an express agreement between the parties, the effect of which was 
to waive the suspension clause? and (2) Did the action and conduct of the de- 
fendant waive the suspension clause by implication of law? Both of these ques- 
tions appear to have been answered in the affirmative by the trial court. Our 
problem is to determine whether there was evidence to sustain the holdings of the 
court. 

As to the first of these it was stipulated that defendant’s local agent at White- 
water, Kan., Harry Mellor, was only a solicitor for defendant, whose authorits 
was definitely limited, and that he had no agency, power or authority to bind the 
defendant by any agreement for insurance, or for extension of time in the pay- 
ment of premium note, unless the exhibits or written instruments attached to the 
pleadings or introduced in evidence delegated to him such additional authority. 
The evidence disclosed that in writing the class of insurance here involved de- 
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fendant had three basic rates, depending upon the time of payment of premium; 
one being based on the ordinary cash or six months’ note plan of paying premium, 
another substantially higher on a credit basis for which an installment note was 
given payable over a period of four years in five equal installments, and an inter- 
mediate rate based on a premium note for a term of more than six but less than 
twelve months. The policy issued to plaintiff was written on the cash or six months’ 
note plan. In defendant’s letter to plaintiff of December 16, 1931, a suggestion 
was made of changing the policy so as to have the payments on a yearly basis 
and plaintiff was told that the suggestion was made to defendant’s agent Mellor. 
and plaintiff was asked to see him concerning it. In defendant’s letter to plaintiff 
of April 11, the amount of plaintiff's note, with interest, was mentioned. It was 
stated that it provided for expenses of collection, which might make trouble and 
expense to plaintiff, advised of defendant’s desire to maintain pleasant relations 
with plaintiff, and trusted remittance would be forwarded, and contained this sen- 
tence: “If unable to remit full amount at this time see our agent or advise us 
penees a you can do and we will give this our further consideration.” 
(Italics ours. 


This was a clear invitation to plaintiff to make partial payments on the note 
in the event he could not pay it in full, and to see defendant’s agent and advise 
what he could do, and embodied a specific promise on the part of defendant to give 
the matter further consideration. Defendant sent a copy of this letter to its agent 
and asked his co-operation in the matter. In response to this invitation, plaintiff 
called on defendant’s agent Mellor and said something about carrying the policy 
on the installment basis. He was informed that would be more expensive and 
that it would be better for him, if he could see his way clear, to pay this note. 
Plaintiff said he could pay $70, and that he would pay the balance as soon as he 
could. Mellor did not pretend to know whether that would be satisfactory to the 
company, and told plaintiff that he could try that, and, if it were acceptable to the 
company, that his policy would be in force. Plaintiff paid $70, making the check 
payable to defendant, at Mellor’s request. Mellor told plaintiff that, if this were 
not satisfactory, he would hear from it, and remitted the check to defendant’s 
Chicago office with his letter of April 28, 1931, in which he expressed the assur- 
ance that in due course of time the account, with accrued interest, would be taken 
care of. Plaintiff heard nothing further from the matter. He had every reason 
to believe that the arrangement he made with Mellor was satisfactory to defend- 
ant. He had been advised that defendant would “give this our further consider- 
ation.” Naturally he assumed that had been done and that it was satisfactory for 
him to carry the policy on the basis originally written, so far as the premiums were 
concerned, and from Mellor’s statement that the policy would be in force in view 
of that arrangement. Appellant contends that Mellor had no authority to say to 
plaintiff that his policy would remain in force. He certainly had apparent author- 
ity to do so. Restatement, Agency § 8. Whatever Mellor did in this connection he 
was acting for and on behalf of defendant. He was not the agent or representative 
of the plaintiff in any sense. Defendant had made him its representative to nego- 
tiate with plaintiff, and, on being informed of the negotiation, made no objection 
to it. But it is argued that Mellor’s letter of April 28 did not advise defendant’s 
Chicago office that Mellor had told plaintiff his policy would be in force. Certain- 
ly the wording of the letter does not exclude that view, but on the other hand is 
entirely consistent with it. If defendant’s Chicago office deemed it ambiguous in 
that respect, assuming the report was given further consideration, as it was sta- 
ted would be done, it could, by correspondence either with plaintiff or with Mel- 
lor, have cleared up any ambiguity in the meaning. At no time after that, and 
prior to the loss for which this action was brought, did defendant ever contend 
that its liability on the policy was suspended. No question having been raised by 
defendant as to this arrangement, plaintiff was entitled to believe that the arrange- 
ment he made with defendant’s agent Mellor was satisfactory. 


_ Appellant argues that, if this agreement was made, it was not binding on de- 
iendant for the reason that no time was fixed for the payment of the balance of 
the note, nor was there any consideration for extension of time. This is not an 
action on the note in which defendant here is pleading that the action was pre- 
maturely brought, or in which is raised the question of the statute of limitations, 
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as was Costello v. Wilhelm, 13 Kan. 229; Stone v. Barr, 111 Kan. 775, 208 P. 624: 
Heaton v. Myers, 115 Kan. 75, 222 P. 66, and allied cases, cited and relied upon by 
appellant. More than that, defendant is hardly in position to repudiate an agree- 
ment to forbear, made with plaintiff by its agent, specifically authorized to 
negotiate with plaintiff concerning the matter, subject to the approval of its 
Chicago office, which approval, under the circumstances, must be held 


c to have 
been given. 


A clause in the policy for the suspension of liability of the company while a 
note given = the premium is past due and unpaid is one which we do not find 
in the New York standard form adopted by statute, with some modifications, in 
more than twenty of the states. Its real purpose is to aid in the prompt payment 
of the premium note by withholding liability temporarily (Cooley's Briefs, vol. 1, 
p. 726 et seq.), and as such it is not against public policy, or illegal (Eikelberger 
v. Insurance Co., 105 Kan. 675, 189 P. 139), unless made so by statute (Fidelity 
Phenix Fire Ins. Co. v. School Dist. No. 62 of Jackson County, 70 Okl. 300, 174 
P. 513). But we do not understand this doctrine would go so far as the literal 
wording of the provision and the argument of counsel would lead us. For exam- 
ple, if nothing had been paid on this note, and the term of the policy had expired, 
that it would enable defendant to sue on the note and collect the full amount due; 
or if all of the note had been paid except a small amount—say a dollar—that there 
would have been no liability on the policy after the due date of the note. But we 
need not determine the rights of the parties under such extreme situations, for 
they are not present here. We mention them only to indicate that situations might 
exist under which it could hardly be said that an interpretation of the rights of 
the parties based on the strict language of the clause would not be against public 
policy. One thing the authorities cited agree upon, that a provision of this kind 
in a policy is for the henefit of the insurer and may be waived by it under such 
circumstances as it deems proper. No reason suggests itself why defendant could 
not forbear or postpone the collection of this note, or why, in view of a substan- 
tial payment upon the note and the promise to pay the remainder later, it could 
not waive this clause and agree that the policy should be in force. We see nothing 
illegal or against public policy in such forbearance. Certainly Mellor had the ap- 
parent authority to negotiate with plaintiff, as the testimony discloses that he did. 
In view of what the record discloses, it cannot be said that the trial court had no 
evidence to support the finding that defendant agreed to waive this clause. 


Passing to the next question argued: Did the action and conduct of defendant 
waive this provision of the policy? In addition to the facts stated in discussing 
the first question argued, the record shows that about May 1, 1932, defendant. 
through a collection agency at Chicago, demanded of plaintiff the full balance due 
on the note, with at least some interest added. It should be noted also that at no 
time after April 28, 1931, did defendant ever intimate to plaintiff that his policy 
was not in force until after the fire in June, 1932. While there is some authority 
to the contrary, the majority of the cases hold that the retention by the insure: 
of a past-due premium note as a subsisting obligation, and an unconditional de- 

nand for its payment, are facts sufficient to support a finding that the insurer has 
W waived its right to declare the policy suspended because of the nonpayment of the 
premium note at its maturity. The cases on this point are collected in the recent 
annotation 83 A. L. R. 846, 850, et seq. These cases are founded upon the view 
that the insurer is not entitled to the premium where it affords no protection to 
the insured. A few of the cases supporting this rule are as follows: Washburn, 
Adm’r v. Union Central Life Insurance Co., 143 Ala. 485, 38 So. 1011; Adam v 
Columbia Nat. Life Ins. Co., 218 Ill. App. 54, reviewing many earlier Kentucky 
cases; Novak v. LaFayette Life Ins. Co., 106 Neb. 417, 184 N. W. 64; Palmer v. 
Pheenix Mutual Life Ins. Co., 84 N. Y. 63: Carroll v. New York Life Ins. Co., 46 
N. D. 588, 180 N. W. 523; Oklahoma Fire Ins. Co. v. Reddington, 57 Okl. 210, 156 
P. 1165; Schumacher v. Life Insurance Co., 41 S. D. ve 169 N. W. 526; Jefferson 
Standard Life Ins. Co. v. Hicks (Tex. Civ. App.) 264 S. W. 1033. 


To support this rule - is essential that the demand for payment be uncondition- 
al [Exchange Trust Co. Capitol Life Ins. Co. (D. C.) 40 F.(2d) 687; Id. (C 
C. A.) 49 F.(2d) 133], iit that is the situation here. In some of the cases, as 
Fireman’s Fund Ins. Co. v. Jackson, 161 Ga. 559, 131 S. E. 359, taking a contrary 
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view, the courts stress an additional clause in the policy to the effect that efforts 
to collect the note in full, by suit or otherwise, should not be construed as a waiv- 
er of the suspension clause: but we have no such provision here. In some of the 
‘ases the fact that demand for the payment was refused was given weight. See 
Cook v. Lamar Life Ins. Co., 156 Miss. 16, 125 So. 409; National Life Association 
v. Brown, 103 Ga. 382, 29 S. E. 927. And in some of the cases, notably Garlick v. 
Mississippi Valley Ins. Co., 44 Iowa, 553, relied upon by appellant, a directly con- 
trary view is taken. 

It would serve no useful purpose to make a critical analysis of the cases above 
ited, and many others bearing in some way upon the question. It is sufficient to 
say that the majority rule, as stated, conforms the better to our judgment. But 
the evidence in this case tending to support waiver by defendant does not rest 
alone upon the fact of the unconditional demands for the payment of the balance 
due upon the note, with interest, made in May and on June 1, 1932, but rests in 
part upon the arrangement made with plaintiff through its agent Mellor in April, 
1931, and the fact that thereafter no contention was made by defendant, until af- 
ter the loss, that its liability on the policy was suspended. Upon the whole it can- 
not be said the trial court was without evidence upon which to base its judgment. 

Finding no error in the record, the judgment of the trial court is affirmed. 


JUNG HOTEL, Inc. v. INSURANCE COMMISSION OF LOUISIANA. 
No. 32237. 
Supreme Court of Louisiana. March 26, 1934 
Rehearing Denied April 23, 1934. 
154 Southern Reporter 448. 
1. INSURANCE. 

Hotel owner complaining that fire insurance rates were excessive could not 
compel insurance commission, which had adopted 26 property classifications, to 
adopt 155 classifications theretofore used by companies (Act No. 302 of 1926, §§ 
1, 10). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. INSURANCE. 

In suit by hotel owner, complaining of excessive fire insurance rates, court 
must assume that insurance commissioners are duly qualified (Act No. 302 of 
1926, § 1). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

INSURANCE. 

Insurance commission, at suit of hotel owner, could not compel fire insurance 
‘ompanies, obeying commission’s order to keep statistics for 26 property classifica- 
tions, to furnish statistics under 155 classifications kept for companies’ private 
urposes (Act No. 302 of 1926, § 10). 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
idge. 

Suit by the Jung Hotel, Incorporated, against the Insurance Commission of 
Louisiana, wherein the AXtna Insurance Company and others filed a joint exception 
i no right or cause of action. The exception was sustained, and plaintiff appeals. 

\ firmed. 

Alfred B. Koorie, of New Orleans, for appellant. 

Gaston L. Porterie, Atty. Gen. and James O’Connor, Asst. Atty. Gen., for 
appellee Insurance Commission. 


Lemle, Moreno & Lemle, of New Orleans, for appellees A®tna Ins. Co. and 
others. 
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DAVIS-WOOD LUMBER CO., Inc. v. INSURANCE CO. OF NORTH 
AMERICA et al. 

SAME v. SECURITY INS. CO. OF NEW HAVEN, CONN., et al. 
SAME v. COLONIAL FIRE UNDERWRITERS OF HARTFORD, CONN. 
et al. No. 1315. 

Court of Appeal of Louisiana. First Circuit. May 8, 1934. 

154 Southern Reporter 760. 

3. INSURANCE. 


Evidence held to show that purchaser of land, on which there was house 
belonging to another than vendor, was purchaser in good faith and took title to 
house, as regards insurable interest of holder of lien for materials furnished 
builder of house (Civ. Code, arts. 508, 2266, 2452). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

7. INSURANCE. 

“Property insurance” is essentially a~contract of indemnity, and interest for 
loss for which contract provides indemnity is essential. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

8. INSURANCE. 

Contract of property insurance to be valid requires that insured should have 
insurable interest at its inception and at time of loss; essential purpose of con- 
tract being to indemnify insured for loss he may sustain. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

9. INSURANCE. 

_ Materialman holding lien against house belonging to builder but built on land 
of another held to have no insurable interest when he took out insurance on house 
after owner of land had sold to purchaser in good faith (Civ. Code, arts. 508, 
2266, 2452). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

10. INSURANCE. 

That both insurer and insured were acting under honest, but erroneous, belief 
that insured had insurable interest in building, could not create insurable interest 
which was essential to support insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

11. INSURANCE. 

Where insured had no insurable interest in building when insurance was taken 
out, only obligation resting on insurer after loss was to return premiums. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Elliott, J., dissenting. 

Appeal from District Court, Parish of St. Tammany; C. Ellis Ott, Judge. 

Actions by Davis-Wood Lumber Company, Incorporated, against Insurance 
Company of North America and others; against the Security Insurance Company 
of New Haven, Conn., and others; and against Colonial Fire Underwriters of 
Hartford, Conn., and others. Judgment for plaintiff, and defendants appeal. 

Reversed and rendered. 

Lemle, Moreno & Lemle, of New Orleans, for appellants. 

Harvey E. Ellis and Frank B. Ellis, both of Covington, for appellee. 

Mouton, Judge. 

In the above-entitled cases which were consolidated for trial below, the 
district judge rendered the following opinion: 

“The above entitled and numbered three cases were consolidated for the pur- 
pose of trial and the testimony was taken and filed in the first numbered suit. 
These reasons for judgment will therefore apply to all three suits. 

“On June 12, 1929, the plaintiff compary secured a judgment against the New 
Kra Realty Company, Inc., recognizing its lien and privilege on certain improve- 
ments located on a plot of ground described as lot 3 of block 13 of Suburban 
Estates in St. Tammany Parish. The title to this property was in the name of the 
New Era Realty Company, Inc. It appears that a survey made by K. H. Barrow, 
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of Lot 3 of Square 13, aforesaid, overlapped a ten acre tract which at that time 
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stood in the name of C. C. Virguerie. In other words, there was a question of the 
be undary line between the lands of the New Era Realty Company and the said 

Virguerie. It developed by a survey made by Mr. Pugh, that the residence which 
was destroyed by fire and out of which this action arises, was located on the ten 
acre tract owned by Virguerie, May 22, 1930, Virguerie sold the ten acre tract of 
land to Mr. Arthur O’Shaughnessy. 

“With this situation as to the title to the property on which the improvements 
were located the plaintiff in order to secure its claim and lien, secured a policy of 
insurance on the improvements which was written by Marshall J. Smith & Co., Ltd., 
insurance agents representing several insurance companies, who were advised as 
to the condition of the title to the property. A policy was written by these agents 
for $4,400.00, on the 26th day of September, 1930, for one year covering the im- 
provements on said property in the name of the New Era Realty Company, Inc., 
and/or Clovis Virguerie, with the mortgage clause in favor of the plaintiff as 
judicial mortgagee. In view of the confused condition of the title to the property 
on which the buildings were located the following clause was inserted in this 
policy : 

“‘Permission is hereby granted for the property insured hereunder to stand 
on leased ground or ground to which the title may be questioned.’ 

“At the expiration of this policy it was renewed under the same terms and 
conditions, and on October 12, 1931, the same agents who had charge of this 
insurance issued policies covering these improvements in the three insurance com- 
panies made defendants in this suit, in the proportions of one half to the Colonial 
Fire Underwriters and one fourth each to the other two companies. These policies 
were issued on practically the same terms as the previous policies covering the 
same property, with the exception that through an error of the agent the above 
quoted clause was omitted from the policy in the Security Insurance Company, 
but it is admitted that this was an error of the agent in failing to insert this 
clause in this policy. In any event as the agents had full knowledge of the condi- 
tions prevailing, the situation is the same as though this clause had been inserted 
in this policy. Act 222 of 1928. 

“The residence, ne of the property covered by these policies, was destroyed 
y fire on February 4, 1932. The defense is that the conveyance of the property 
hy Virguerie to O’Shaughnessy on May 22, 1930, carried with it a conveyance of 
the residence situated on that property and therefore at the time of the issuance 
if all the policies as well as at the time of the fire the plaintiff had no lien on or 
interest in the property, and therefore cainot collect insurance for its loss. The 
defendant companies offer and tender a return of premiums paid on the policies. 
Neither the plaintiff nor the defendants knew that the ten acre tract had been 
sold by Virguerie to O’Shaughnessy until after the fire. O’Shaughnessy had taken 
out insurance on the house in his own name and had collected the insurance on 
tle house in his name after the fire, but none of the parties to this suit knew of 
that fact. 

“The residence which burned was located on the ten acre tract surveyed by 
Mr. Pugh and also on the lot as surveyed by Barrow, and he designated as Lot 3 of 
Square 13, (See plat made by Pugh and filed in evidence). However, the title to 
the ten acre tract antedated and primed that of said Lot 3. It was clearly the 
intention of the parties to the insurance contract to recognize this conflict in these 
overlapping desc riptions to the two tracts of land as the permit inserted in the 
policies giving permission for the property insured to stand on land to which the 
titie may be in dispute covered this situation. 

_ “The fact that the New Era Realty Co. built a house on land to which the 
egal title was in another did not prevent the house from continuing to remain the 
Property of the Realty Co. C. C. Article 508. Virguerie as the legal owner of the 
title to the land on which the house was built by the Realty Company did not 
become vested with the ownership of the house because he never paid the Realty 
Co. for its value as required by this Article of the Code. Virguerie could convey 
no title to the house as he had none himself. C. C. 2452. The only way the trans- 
ter of the land by Virguerie to O’Shaughnessy on May 22 1930, 
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could have 
defeated the ownership of the Realty Co. of the house would have been on the 


assumption that said O’Shaughnessy was a bona fide purchaser without knowl- 
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edge of the ownership of the house in some other than Virguerie. C. C. 2015, 
Wolf v. Carter, 131 La. 667, 60 So. 52. 

“Of course, if O'Shaughnessy purchased in good faith and without notice that 
the Realty Co. owned the buildings on the property, he acquired a good title to 
the improvements on the land and the ownership of the house on which the insur- 
ace was carried in the name of the Realty Company was transferred from that 
company to O’Shaughnessy, and consequently the plaintiff as the mortgagee could 
have no interest to protect by insuring the house as the company suffered no loss 
by its destruction. It therefore becomes an important question to determine 
whether or not O'Shaughnessy was a purchaser in good faith and without any 
knowledge of the conditions under which the improvements were placed on said 
property. 

“Tt is shown from the testimony of Mr. Pugh that there is a fence around 
lot 3, which was put there about the time the improvements were made. In other 
words this fence which followed the lines of lot 3 ran over on the ten acre tract 
and inclosed the improvements. The residence was at a rather unusual place and 
was facing at a very irregular and unusual angle on the ten acre tract. It was at 
the rear of the property. The property line ran through the chicken house and 
some of the fence. Yet O’Shaughnessy says he never had the line run before pur- 
chasing the property, nor did he have any examination made of the title. He paid 
out in cash five hundred to one thousand dollars and the remainder of the con- 
sideration was a pre-existing debt which Virguerie owed him. The whole situation 
of the improvements would lead any reasonable person to believe that they were 
never intended to be placed on the ten acre tract of land. I cannot believe that 
O’Shaughnessy purchased this ten acre tract of land believing in good faith that 
these improvements belonged to Virguerie, and therefore as to these plaintiffs he 
cannot be classed as a bona fide purchaser. 

“The title to the residence never passed to O’Shaughnessy, but remained in 
the insured, the Realty Co. located on land the title to which was in dispute as 
permitted by the policies. The plaintiff has an interest and is entitled to recover. 
The total loss sustained by plaintiff on the residence was $2085.26 (Tes. P. 20) of 
this amount the Colonial Fire Underwriters is liable for one half, and the other 
two companies one fourth each.” 

[1] It appears from the evidence as it is recognized by the court in the fore- 
going opinion, that the residence which was destroyed by the fire was built on the 
ten-acre tract of land owned by Virguerie. This tract of land, the record shows, 
was sold by Virguerie, May 22, 1930, to Arthur O’Shaughnessy, with the improve- 
ments that had been erected thereon by the New Era Realty Company, Inc., 
against which plaintiff's privilege or lien as furnisher of materials had heen 
recorded. The court said, the fact that the title to the land was in Virguerie did 
not prevent the house, later destroyed by fire, from continuing to remain the prop- 
erty of the New Era Realty Company, citing article 508, C. C., in support of that 
conclusion; and which we find to be correct. 

{2. 3] The court then savs: 
“Virguerie could convey no title to the house as he had none himself. C. C. 
2452.” 

This article we find must, however, vield to article 2266, C. C., where third 
persons purchasing on the faith of the public records are protected, unless they 
have knowledge of the nullity or defect in the title. 

The district judge, after making the sweeping declaration that Virguerie could 
convey no title as he had none himself, recognized the correctness of the principle, 
«bove referred to by us, as the court further said: 

“Of course, if O’Shaughnessy purchased in good faith and without notice that 
the Realty Co. owned the buildings on the property, he acquired a good title t 
the improvements on the land and the ownership of the house on which the insur- 
ance was carried etc.” 

The court then says: 

“It therefore becomes an important question to determine whether or not 
O'Shaughnessy was a purchaser in good faith and without any knowledge of the 
conditions under which the improvements were placed on the property.” 

And finding that O’Shaughnessy was not in good faith when he bought the 
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land with improvements, the court rendered judgment against defendant insurance 
companies. 

The court referred to the fact that the house was built at the rear of the 
land which it found to be an unusual place; also to the fact that the property line 
ran through the chicken house, that O’Shaughnessy had never had the lines run 
before purchasing, and had bought without examination of title. The court then 
refers to the fact that O’Shaughnessy paid $500 in cash, and for the remainder 
of the price, canceled a pre-existing debt which Virguerie, his vendor, owed him. 
It is, however, from the location of the buildings and the running of the lines 
that the district judge drew the inference that O’Shaughnessy was not in good 
faith. 

We cannot see, from the facts to which the district judge refers, why Mr. 
O'Shaughnessy should have inferred, or was put on notice, that the house or resi- 
dence Mr. Virguerie was selling him with the land was not owned by his vendor. 
A purchaser buying under such circumstances, without any other fact to raise 
suspicions about the ownership of the thing he buys, cannot, in our opinion, be 
held to have acquired in bad faith. 

The fact, also, that he paid a portion of the price in cash and canceled a pre- 
existing debt for the balance, is no indication that he had not purchased in good 
faith. 

The proof is that Mr. O’Shaughnessy was living in New Orleans at the time 
he bought and where he was still residing when his evidence in this case was 
taken under commission. He first went, he says, to the office of counsel for plain- 
tiff in this case to have him pass the act of sale for this property; not finding 
him at his office, had the deed drawn by Mr. Smith, deputy clerk of court. 

Mr. O’Shaughnessy testifies that the residence in question was used as a 
summer home by him, and there is nothing to indicate that he entertained any 
doubts as to his ownership. It is shown that he insured the residence and after it 
was destroved by fire collected over $3,000 on his policy of insurance. It is obvious, 
as he testifies, that he had no interest in the outcome of this suit, and we fail to 
see that he could have had any purpose to testify falsely in giving his testimony. 

We are of the opinion, even considering his evidence dehors the record by 
which the lower court was guided in reaching its conclusion, we could not, how- 
ever, agree to the finding of the lower court, as we are of the opinion that Mr. 
O'Shaughnessy was a purchaser in good faith, grounding ourselves on the facts 
and circumstances of the case, which led the court to a different conclusion. 

[4] In the case of Westwego Canal & Terminal Co., Inc. v. Pizanie et al., 
174 La. 1068, 142 So. 691, 692, where the ownership of a building was in dispute, 


the court said: 


“Innocent third persons who deal on the faith of the public records are pro- 
tected thereby. They are not affected by any knowledge they may acquire dehors 
the record.” 

Even conceding that Mr. O’Shaughnessy was apprised of the facts from which 
the court below inferred made him a purchaser in bad faith, such evidence being 
dehors the record, he could not be affected by such knowledge, under the ruling 
in the Pizanie Case. He was an innocent third person within the meaning of the 
court in that decision, unless he had knowledge from the record of the defect or 
nullity of the title to the residence in Virguerie, his vendor. There is nothing in 
the evidence to indicate that he had or could have obtained such knowledge from 
the public records by which he was protected, under the doctrine of the Supreme 
Court in the hereinabove cited case. 

[5, 6] The residence in question remained in the ownership of the New Era 
Realty Company up to the sale of the ten-acre tract of land with improvements 


by Virguerie to O'Shaughnessy; and, prior thereto, as avainst the New Era 
Realty Company was subject to the lien of the plaintiff company for the materials 
that had gone into the construction of that building. Virguerie was, however, the 


record owner of the tract of land on which this residence was erected but 
OShaughnessy not having, when he bought, any knowledge from the public 
records, and in fact not even dehors the record, that the New Era Realty Com- 
pany had built the residence, and had given a lien on it, acquired title to the 
house which was conveyed in the deed of sale, as part of the improvements sold 



































1034 The Insurance Law Journal, Vol. 83 [Oct., 1934 


with the land. Even if the improvements had not been included they would 
have been transferred with the iand, under the provisions of article 464, C. C. 
which says that: “Lands and buildings or other constructions affixed to the soil 
are immovable and form one property.” Hearne v. Victoria Lumber Co., 131 
La. 646, 60 So. 22. 22 

It is clear that by virtue of the sale by Virguerie of the land with the 
improvements, the purchaser, O’Shaughnessy, was immediately vested with the 
ownership of the residence; and the New Era Realty Company was divested 
thereof and lost its title thereto. As the lien of the plaintiff company rested on 
the residence while it remained in the ownership of the New Era Realty Com- 
pany, when the sale was executed it ceased to exist; and it is certain this pre- 
existing lien could not have been enforced against O’Shaughnessy, as he was not 
required or expected to look for a lien or other incumbrance resting on a house 
belonging to the New Era Realty Company with which he was not concerned in 
buying the property from Mr. Virguerie. And as a matter of fact, never knew of 
the existence of such a lien either from the public records or dehors the record. 

This sale from Virguerie to O’Shaughnessy was passed May 22, 1930, prior 
to the issuance of the policies by defendant insurance companies and long before 
the residence was destroyed by fire. 

[7] “Property insurance is essentially and entirely a contract of indemnity. 
Hence, an interest for the loss for which the contract provides indemnity is an 
absolute essential to the valid existence of the Contract.” Vance on Insurance, p. 
125; Joyce on Insurance, § 889. 

In the case of Marcuse v. Upton et al., 9 La. App. 28, 118 So. 790, the court 

held that the insured should have an interest in the property insured “at the time 
of making the contract and at the time of the loss.” 
[8] Evidently, to give validity to the contract, the insured should have an 
insurable interest, at its inception, and, at the time he suffers the loss. The essen- 
tial purpose of such a contract is to indemnify the assured for the loss he may 
sustain. 

[9] In this case, the only insurable interest the plaintiff had was the lien it 
had on the residence in question. This lien, as we have explained, had ceased to 
exist and had disappeared on May 22, 1930, when the land, with improvements, 
was sold to O'Shaughnessy. Thereafter when plaintiff company took out the insur- 
ance from defendant companies, it had no lien on this residence which it could 
insure, and as it had no lien, it had nothing to insure against loss. Obviously, when 
the residence was destroyed plaintiff company sustained no injury or loss; hence, 
there was nothing defendant companies could have indemnified. 


If the defendant insurance companies kad known that the land and residence 
had been sold prior to the issuing of the policies, it might be said that thus having 
the knowledge of the real facts concerning the title to the house, they could not 
set up the plea of non-compliance within the requirements of the policies, as to 
such title or ownership. If the defendant insurance companies had been apprised 
of such a fact, they would have known that the ownership of the residence had 
passed to the purchaser, O’Shaughnessy, and with the divestiture of title in the 
New Era Realty Company that plaintiff company had lost its lien, and therefore 
had nothing to insure. Evidently, these companies had no such knowledge. They 
could not have been bound by knowledge of ownership or title in plaintiff com- 
pany, the insured, because when plaintiff was insured, it had no title whatsoever 
to the residence. Nor did plaintiff company possess such information. 

[10, 11] Evidently, both insurer and insured were acting under the honest 
belief that plaintiff had an insurable interest in the lien it claimed on the building, 
about which they were mistaken. This error could not create a lien or insurable 
interest which was essential to support the contracts of insurance. When the 
policies were issued plaintiff had nothing to insure and suffered no loss as 4 
result of the fire which destroyed the residence; hence, there was nothing to 
indemnify for which defendants were obligated under the policies. The only obli- 
gation that rested upon defendants was to return the premiums paid by plaintiff, 
which, we understand, were tendered by defendants. 

The judgments below in favor of plaintiff on the policies with damages and 
attorney’s fees in the above-entitled cases must be reversed. 
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This opinion and judgment are rendered in the case of the plaintiff company 
against the Insurance Company of North America et al. as the opinion below was 
rendered in that case. 

Judgments and decrees reversing the lower court in the two other cases will 
likewise be entered separately, as separate judgments were rendered in these two 
cases in favor of plaintiff, also for statutory damages, legal interest, and attor- 
ney’s fees. 

It is therefore ordered, adjudged, and decreed that the judgment in favor of 
plaintiff company in its suit against the Insurance Company of North America, 
with damages, legal interest, and attorney’s fees, be and is hereby annulled, 
avoided, and reversed; that the plaintiff's demand therein be and is hereby rejected 
at its cost in both courts. 

Elliott, Judge (dissenting). 






FIREMAN’S FUND INS. CO. v. SHAPIRO et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 4, 1934. 
190 Northeastern Reporter 741. 
1. INSURANCE. ; 


Contract of insurance was made by application for fire policy by owner of 
building through her broker and issuance by insurer of policy purporting to be 
in accordance with terms of application. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

2. INSURANCE. ‘ 

Owner of building was bound by application for fire policy made by broker 
who acted as agent of owner. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

Appeal from Superior Court, Suffolk County; Dillon, Judge. 

Suit in equity in the superior court by the Fireman’s Fund Insurance Com- 
pany against Bessie Shapiro and others. From a final decree for defendants 
entered by order of the judge, plaintiff appeals. 

Reversed and rendered. 

C. F. Albert and R. J. Walsh, both of Boston, for appellant. 

J. W. Tushins, of Boston, for appellees. 

FIELD, Justice. 


This is a suit in equity brought by an insurance company against the owner 
of a building in Boston and the first and second mortgagees thereof to reform 
a fire insurance policy on such building by adding thereto a so called “80% 
Reduced Rate Clause” providing, in substance, that the plaintiff shall be liable 
for no greater proportion of any loss than the amount of the policy bears to 
eighty per cent. of the actual value of the insured property at the time of the 
loss. The parties agreed that a fire occurred on the premises on July 21, 1931, 
that under the insurance policy the plaintiff was liable for loss, that if the policy 
should contain the “80% Reduced Rate Clause” the full amount of the plaintiff's 
liability is $3,184.96, but if it should not contain that clause its liability is $4,505.63, 
and that payment by the plaintiff of the sum of $3,184.96 to persons entitled 
thereto under the policy should be without prejudice to the plaintiff’s rights to 
have the policy reformed by adding thereto the clause in question. The judge 
who heard the case made findings of fact and entered a decree that there was 
due to the defendant owner of the premises from the plaintiff the sum of 
$1,320.67—the difference between $4,505.63 and $3,184.96—with interest, and that 
the bill be dismissed with costs to be paid by the plaintiff; the plaintiff appealed. 
The evidence is reported. 

_ The judge found properly on the evidence the following facts: The order 
tor the policy was given in behalf of the owner by an insurance broker. He 
requested the agents of the plaintiff to issue a policy covering the property for 
the term of five years “at the low rate.” The established rates for the risk 
sured were eighty-four cents per $100 for the term of five years provided the 
so called “80% Reduced Rate Clause” was made a part of the policy, and $1.20 
per $100 insurance, or the “flat rate,” if said clause was not made a part thereof. 
\iter the application was received it was turned over to the “policy writer” 


in the office of the plaintiff's agent. A policy was issued May 13, 1930. It was 
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written and sent to the first mortgagee without the so called "80% Reduced Rate 
Clause,” but the premium was computed at the rate of eighty-four cents per 
$100 insurance and the owner was charged by the plaintiff and paid the premium 
at that rate. The owner never saw the policy. After the policy was delivered 
a report that it had been issued was sent to the Fire Insurance Stamping Office 
for the Metropolitan District, an organization with certain duties including the 
duty of discovering errors in rates. The failure to include the “80% Reduced 
Rate Clause” was discovered May 20, 1930, and the plaintiff's agents notified 
hereafter, some time before the fire, an indorsement of such a clause on the 
policy was ordered by the plaintiff's agents and copies of such a clause were 
mailed—one to the stamping office and one to the insurance broker. No copy 
was ever received by the defendant owner, or seen by her. She received no 
information of the error until after the fire had occurred. She had no knowledge 
of the insurance rate or the rate at which the policy had been written, except 
so far as the knowledge of the broker might be imputed to her as matter of 
law. The plaintiff never intended to issue the policy for the amount of «the 
premium paid without the “80% Reduced Rate Clause.” But no act of the 
defendant owner induced. the plaintiff to issue and deliver the policy in the 
manner described. 

The judge further found that there “was no stipulation that the policy should 
contain a so-called ‘80% Reduced Rate Clause’ or that the premium for said 
policy should be at the rate of eighty-four cents (84c) per one hundred dollars 
of insurance or at any other stipulated rate,” that there was no agreement that 
the terms of the policy should include the so called “80% Reduced Rate Clause,’ 
and that the “policy was issued without said ‘80% Reduced Rate Clause’ affixed 
as a result of a mistake made by the agents of the [plaintiff]. * * * The mistake 
was that of the insurer and not of the insured. The mistake was not mutual.” 
The judge ruled that “the * * * [plaintiff] is not, entitled to the relief_ prayed 
for, to wit, that said policy be reformed by adding thereto the said ‘80% Reduced 
Rate Clause.’” 

The findings that there was no “stipulation” or “agreement” that the policy 
should contain an “80% Reduced Rate Clause” were proper so far as the) 
mean that there was no such “stipulation” to “agreement” in terms. But on the 
warranted findings, considered in connection with the evidence, the policy con- 
templated by the parties would have included such a clause, and the policy as 
issued, therefore, did not express the mutual understanding of the parties as 
to the terms of the proposed bargain. 

[1] The contract between the parties was made by the application of the 
owner through her broker for insurance and the issuance by the plaintiff of a 
policy purporting to be in accordance with the terms of the application. Amer- 
ican Mutual Liability Ins. Co. v. Condon, 280 Mass. 517, 524, 183 N. E. 106. In 
view of the agreement of the parties that the plaintiff was liable under the 
policy the plaintiff is precluded from contending that, because of variance 
between the application and the policy, no contract of insurance was made when 
the policy was issued. See Hayes vy. Penn Mutual Life Ins. Co., 222 Mass. 382, 
389, 111 N. E. 168. There was, however, no act of the owner at or after the 
time the policy was issued by which she agreed to a substituted contract different 
in terms from the application. And there was no act on the part of the plaintiff 
relied on by the owner which estopped the plaintiff from asserting that the policy 
as issued did not express the mutual understanding of the parties as to the 
terms of the proposed bargain. 

[2] It must be taken on the warranted findings and the evidence that the 
parties contemplated the issuance of a policy containing the “80% Reduced 
Rate Clause.” The finding of the judge that the policy was issued without such 
a clause as a result of a “mistake” made by agents of the plaintiff so implies 
The application for the policy by the owner must be construed as an application 
ior a policy containing such a clause. The broker was the agent of the ownet 
to make application for msurance and the owner was bound by the application 
made by him. See Ritson y. Atlas Insurance Co., Ltd., 279 Mass. 385, 392, 181 
N. E. 393. He applied for a policy “at the low rate,” though he did not in terms 
apply for a policy containing the “80% Reduced Rate Clause.” “Ordinarily, 11 
is not expected that an application for insurance will contain all of the terms 
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and conditions which are included in the policy when it is issued. Certain par- 
ticulars are named; others are not. The application is for such insurance on 
such terms and conditions as, in view of the particulars submitted, the company 
sells. It is to be presumed that, as in other cases, the purchaser has made himself 
acquainted with what he is purchasing.” Commonwealth Mutual Fire Ins. Co. 
y. William Knabe & Co. Manuf. Co., 171 Mass. 265, 270, 50 N. E. 516, 517. The 
established rates in Boston were only two—a “flat rate” and an “80% Reduced 
Rate.” Though it does not appear affirmatively that the owner or her agent 
knew that this was the fact, and though there was no agreement in terms that 
the policy should contain the “80% Reduced Rate Clause,” it must be presumed, 
in the absence of evidence to the contrary, that the application for insurance 
“at the low rate” contemplated that the plaintiff should insure the owner's prop- 
erty at the “80% Reduced Rate,” the only “low rate” at which insurance was 
sold by the plaintiff. Consequently, a policy containing the “80% Reduced Rate 
Clause” was all the owner applied for, and all that she was entitled to on her 
application if it was accepted by the plaintiff. Furthermore, it was all that 
she paid for. And the plaintiff intended to issue a policy containing the “80% 
Reduced Rate Clause.” This was the mutual understanding of the parties as 
to the proposed contract of insurance. See Williston on Contracts, § 1548. 

The policy by reason of the omission of the “80% Reduced Rate Clause” 
was materially at variance with the mutual understanding of the parties thereto. 
The mistake was mutual in that the intention common to both parties was not 
expressed in the policy. See Canedy v. Marcy, 13 Gray, 373, 376. A mistake 
was “made out according to the understanding of both parties.” See Martin v. 
Jablonski, 253 Mass. 451, 453, 149 N. E. 156, 157. The case in this respect is 
unlike German American Ins. Co. v. Davis, 131 Mass. 316, where the evidence 
failed to show, as to one of the parties to a written instrument, that it did not 
express his intention. See, also, Barrell v. Britton, 252 Mass. 504, 508, 148 
N. E. 134. Clearly it was the intention of the plaintiff that the “80% Reduced 
Rate Clause” should be included in the policy. The only evidence bearing on 
ihe owner's intention is the evidence of the application made in her behalf by 
the broker, which’ must be interpreted as an application for a policy containing 
this clause. This is not a case where the instrument sought to be reformed is 
strong evidence of the intention of a party executing it, for the owner did not 
sign or even see the policy. See Kidder v. Greenman, 283 Mass. 601-614, 187 
N. E. 42, 88 A. L. R. 1370. It is immaterial that the error of omitting the “80% 
Reduced Rate Clause” from the policy was made by the plaintiff's agent. The 
essential element of mutuality in the mistake was not in the clerical act of the 
agent, but in the common intention of the parties which failed of expression. 
See Candey v. Marcy, 13 Gray, 373, 377; Williston on Contracts, § 1535. In the 
circumstances shown the plaintiff is entitled to have the policy reformed to con- 
form to the mutual understanding of the parties. Canedy v. Marcy, 13 Gray, 

3; Crowley v. Holdsworth, 264 Mass. 303, 308, 162 N. E. 334; Keith v. Thomas, 

Mass. 566, 165 N. E. 679; Bourbeau v. Whitaker, 277 Mass. 28, 177 N. E. 
25; Restatement, Contracts, § 504; Williston on Contracts, § 1547. 

The decree must be reversed and a decree, with costs, entered ordering 
reformation of the policy by adding thereto a so called “80% Reduced Rate 
Clause” and fixing the liability of the plaintiff in accordance with the policy so 
reformed. 

Ordered accordingly. 


MILLER v. PHCQENIX INS. CO. OF HARTFORD, CONN. No. 29967 
Supreme Court of Minnesota. May 18, 1934. 
254 Northwestern Reporter 915. 


1. INSURANCE. 

Fire policy issued to administrator as legal representative of deceased for 
three years and paid for out of estate funds held properly reformed to express 
real intention and cover interest of heir in whom title was when policy was 
issued, : 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

; Syllabus by the Court. 
1. Policy of fire insurance issued to an administrator of the estate and the 
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“legal representatives” of a person deceased, for a period of three years, and 
paid for out of the funds. of the estate, was properly reformed to express the 
real intention of the parties and cover the interest of the heir in whom the title 
was when the policy issued. 

2. When a case is tried on a stipulation of facts, any issue so presented is 
for decision even though not presented by the pleadings. 

3. An “estate” of a person deceased is not a legal entity, and so cannot 
hecome a party to a contract. 

Appeal from District Court, Morrison County; John A. Roeser, Judge. 

Action by Frederick J. Miller, as guardian of Elmer Sandeen, incompetent, 
against the Phoenix Insurance Company of Hartford, Conn. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

William P. O'Brien, of St. Paul, and Austin L. Grimes, of Little Falls, 
for appellant. 

Frederick J. Miller and Leonard L. Sumner, both of Little Falls, for respon- 
dent. 

STONE, Justice. 

After trial without a jury and decision for plaintiff, defendant appeals from 
the judgment. 

The suit is on a policy of insurance issued by defendant February 15, 1930, 
to “N. N. Bergheim, as administrator of the estate of Anna Olson, decedent, 
and her legal representatives.” The Olson estate was then in course of probate, 
and Mr. Bergheim was the administrator. One Sandeen was the sole heir. 
October 30, 1931, the insured building, a dwelling, was destroyed by fire set by 
Sandeen. The act was that of an insane man. Hence the incendiarism is 
not urged as defense. 

[1] The policy was ordered reformed by the decision below so as to permit 
recovery by plaintiff as guardian of Sandeen, a conclusion well sustained by 
the evidence. The period of the policy was three years, and the premium paid 
out of the funds of the estate. Mr. Bergheim testified that it was the intention 
to insure only his own interest as administrator. Other cogent circumstances 
in evidence deprive that statement of controlling effect. He himself as agent 
caused the policy (with another) to issue not alone to himself as administrator 
but also to the “legal representatives” of the Olson estate. So the policy on its 
face evinces the intention to insure not only the representative at the time being 
but also his successors, if any. No reason appears why Mr. Bergheim could 
have anticipated that the estate would remain in probate for anywhere near 
three years. His subsequent conduct was properly interpreted as indicating 
that he considered the insurance the property of Sandeen when the estate 
was closed. On its face, the policy goes farther than the personal interest of 
Bergheim as administrator. And no reason appears to make it less than the 
complete insurance paid for and properly found to have been intended. Berg- 
heim's only interest was as trustee for the creditors, heirs, and devisees. Magoun 
v. Firemen’s Fund Ins. Co., 86 Minn. 486, 91 N. W. 5, 91 Am. St. Rep. 370. As 
a question of fact and nothing more, it is obvious that on this record it was 
properly found that the intention was to insure the interest of the beneficiaries. 
It was properly held that the policy was not intended to be confined to the mere 
purpose of protecting Bergheim from possible liability as for the mere negligent 
failure to procure insurance. Mr. Bergheim was a lawyer. If, as suggested 
by the record, he knew that Sandeen was a pyromaniac, it is strange that the 
policy was not so written as expressly to exclude Sandeen’s interest if that 
were the purpose. Sandeen became sole owner of the property upon Mrs 
Olson’s death, subject to the claims of creditors, whose existence does not appear. 

[2] The complaint did not make a case for reformation. But the case was 
tried largely upon agreed facts, and the stipulation clearly presented that issue 
With such a stipulation presenting such an issue, it is immaterial that the 
pleadings standing alone might not have made it. Olson v. Moulster, 137 Minn. 
6, 162 N. W. 1068; Engel v. Swenson (Minn.) 254 N. W. 2, opinion filed April 
6, 1934; Floyd v. Mann, 146 Mich. 356, 109 N. W. 679; Peters v. Farmers’ State 
Bank, 106 Kan. 1, 185 P. 892, 8 A. L. R. 1170; Annotation, 8 A. L. R. 1172. 

[3] The policy was ordered reformed so as to make it payable to “the estate 
of Anna Olson, decedent.” An “estate” cannot become party to a contract 
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because neither a person nor an artificial legal entity. Kenaston v. Lorig, 81 
Minn. 454, 84 N. W. 323; Hansen v. Northwestern National Bank, 175 Minn. 
453, 221 N. W. 873, 60 A. L. R. 605; Kluczny v. Matz, 187 Minn. 93, 244 N. W. 
407. Compare Shaw v. Smith, 150 Mass. 166, 22 N. E. 887, 6 L. R. A. 348; 
Scala v. Miners’ & M. Bank, 64 Colo. 185, 171 P. 752. See, also, 8 C. J. 171. 
The policy should have been reformed so as to be made payable to the repre- 
sentatives of the estate and/or the heirs and devisees of the deceased as their 
interests might appear. But that is a mere defect of form. No question has 
been made of it here. If correction is needed, it should be made on motion 
below. The claim that the policy in question was by Bergheim assigned to 
Sandeen before the fire need not be considered, because it is made immaterial 
by the reformation of the policy. 
Judgment affirmed. 


ZETNA INS. CO. v. LESTER et al. No. 31229. 
Supreme Court of Mississippi, Division B. May 14, 1934. 
154 Southern Reporter 706. 
Syllabus by the Court. 

1. INSURANCE. f em 

Evidence in action on fire policy held to warrant jury’s finding for plaintiffs 
and that one intrusted by defendant with delivery of policy, written by its agent, 
delivered it with knowledge that insured property was vacant and agreed to keep 
up insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
2, INSURANCE. id 

One to whom insurance company’s agent intrusted delivery of fire policy was 
insurer’s agent, whose knowledge and statements at time of delivery were binding 
on insurer (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 89.) 
3. INSURANCE. ; wires 

Insurance company cannot escape effect of statute, declaring person delivering 
insurance policy insurer’s agent, by allowing its sole agent to employ assistants to 
conduct business, including delivery of policies (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 89.) 
4, INSURANCE. 

Evidence in action on fire policy held sufficient to show that policy was writ- 
ten by defendant’s agent and issued by defendant. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from Circuit Court, Panola County; Jno. M. Kuykendall, Judge. 
_ Action by J. P. Lester and another against the A®tna Insurance Company. 
udgment for plaintiffs, and defendant appeals. 

Affirmed. 

Watkins & Eager, of Jackson, for appellant. 

Hindman Doxey, of Holly Springs, for appellees. 


UNITED BOND & MORTGAGE CO. OF HACKENSACK y. CONCORDIA 
FIRE INS. CO. OF MILWAUKEE. No. 12. 
Court of Errors and Appeals of New Jersey. May 4, 1934. 
172 Atlantic Reporter 373. 
INSURANCE. 

_Where amount of fire damage, which was less than first mortgage, was paid 
to frst mortgagee and second mortgagee’s interest was thereafter cut off by first 
mortgage foreclosure proceedings, second mortgagee could not recover on fire 
policy, since second mortgagee suffered no loss by reason of fire. 


(For other cases, see Insurance, Dec. Dig. § 503.) 


= ; Syllabus by the Court. 
lhe stipulated facts examined, the plaintiff failed to show damages a neces- 
sary basis for recovery upon a policy of fire insurance. 
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The Chancellor, the Chief Justice, Parker and Lloyd, Justices, and Kays and 
Wells, Judges, dissenting. 

Appeal from Supreme Court. 4 : 

Action by the United Bond & Mortgage Company of Hackensack, N. J., against 
the Concordia Fire Insurance Company of Milwaukee. From a judgment for de- 
fendant, plaintiff appeals. 

Affirmed. 

Hart & Vanderwart, of Hackensack, for appellant. 

Lum, Tamblyn & Colyer, of Newark (John S. Foster, of Newark, of counsel), 
for respondent. 

Boprnk, Justice. ; 

The plaintiff appeals from a judgment in favor of the defendant. The case 
was tried, without a jury, upon an agreed state of facts. 

The property of one Talefano was incumbered by two mortgages. Separate 
policies of insurance existed, payable as the interest of the respective mortgagees 
should appear. The plaintiff, the second mortgagee, sues upon its policy of insur- 
ance. Talefano’s property was damaged by fire to the extent of $3,895.93. This 
sum was less than the amount of the first mortgage. The amount of the loss was 
paid to the first mortgagee. Subsequently the first mortgage was foreclosed, and 
the plaintiff herein was made a party defendant to the foreclosure proceedings. 
By virtue of this proceeding the interest of the plaintiff in the mortgaged premises 
was lost. No fact appears in the stipulation from which the learned trial court 
could have found that the plaintiff suffered any loss whatever by reason of the 
fire. In fact, full satisfaction for that loss was made. 

It was, of course, incumbent upon the plaintiff to show damages for which 
it was entitled to recover under the terms of its policy of insurance. This it failed 
to do. One who sues upon a contract must prove damages. The facts stipulated, 
as before indicated, negative damages to the plaintiff by reason of the fire, but, on 
the contrary, are eloquent of the fact that its loss occurred by reason of the fore- 
closure. 

The facts stipulated in this case are so different from those existing in Power 
B. & L. Ass’n y. Ajax Fire Ins. Co., 110 N. J. Law, 256, 164 A. 410, also before us 
in 112 N. J. Law, 193, 170 A. 18, that we need say no more than this, that in that 
case it was held that, since it did not appear whether the debt was fully satisfied, 
the plaintiff, a subsequent incumbrancer, might have been damaged by the fire. 
However, in the present case, the effect of the foreclosure was to strip the plain- 
tiff, of all interest in the mortgaged premises after full compensation for the dam- 
age to the proverty had been met. 

The judgment is affirmed. 

For affirmance: Justices Trenchard, Case, Bodine, Donges, Heher, and Pers- 
kie, and Judges Van Buskirk, Hetfield, Dear, and Dill—10. 

For reversal: The Chancellor, the Chief Justice, Justices Parker and Llovd, 
and Judges Kays and Wells—6. 


KNIGHT v. BOSTON INS. CO. 
SAME v. PHILADELPHIA FIRE & MARINE INS. CO. Nos 
Court of Errors and Appeals of New Jersey. May 4, 1934 
172 Atlantic Reporter 594. 
1. INSURANCE. 

Insured’s testimony that 1930 taxes on insured premises were paid, follow 
by correction that he did not know, and that he believed that 1931 taxes wer 
paid, held insufficient to avoid fire policy for “false swearing,” though taxes 
were not paid. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Insured’s testimony that not more than six months’ interest was due on 
mortgage on insured premises held insufficient to avoid fire policy for “false 
swearing,” where interest was due semiannually and only six months’ interest 
was due, though additional interest had accrued. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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INSURANCE. 

-rovision for forfeiture of fire policy for “false swearing” contemplates that 
swearing shall be knowingly and intentionally false and not 
mistake. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

4, INSURANCE. | 

Where there is a lack of conclusive and unquestioned proof of willful falsity 
of representation by insured, question whether he has sworn falsely within 
provision that fire policy shall be void if insured is guilty of false swearing is 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5 INSURANCE. 

Whether insured was guilty of false swearing within provision that fire 
policy should be void for “false swearing” held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

INSURANCE. 

Under fire policies providing that they should be void if gasoline was “kept, 
used, or allowed on insured premises” knowledge, acquiescence, or consent by 
insured or some one under his control was essential to avoid policies. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

7. INSURANCE. 

Burden was on insurers to show that gasoline was kept, used, or allowed on 
nsured premises or that fire hazard was increased contrary to fire policies. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

8. INSURANCE. , 

Bringing of gasoline upon insured premises by an incendiary without 
insured’s knowledge does not avoid fire policies under provision that policies 
should be void if gasoline was kept, used, or allowed on premises, or if the fire 
hazard was increased. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

Appeal from Supreme Court. , 

Separate actions by Daniel J. Knight against the Boston Insurance Company 
und the Philadelphia Fire & Marine Insurance Company. From judgments for 
plaintiff, the defendants separately appeal. 

Affirmed. 

Lum, Tamblyn & Colyer, of Newark, for appellants. 

King & Vogt, of Morristown, for respondent. 

WELLS, Judge. 

_ These are appeals from judgments entered upon verdicts in the Supreme 
Court in favor of the plaintiff. 

There were four suits, three of which were on fire insurance policies covering 
the plaintiff's resideice in Morristown, and the fourth on a policy covering the 
personal property in said residence. 

hese two appeals raised the questions presented in the four cases, and the 
udgments in the other cases will follow this. 
rhe facts briefly are as follows: On Friday evening, August 5, 1932, between 
10 and 11 o'clock, a fire, evidently of incendiary origin, broke out in the plain- 
uff’s house and partially destroyed it and greatly damaged its contents. 

During and after the fire, nine wooden kegs of gasoline, some burned out 
and some intact, distributed at various points in the house, containing in the 
aggregate approximately forty gallons of gasoline, were found by the firemen. 

The house was vacant at the time; the plaintiff’s family being away on a 
vacation in Massachusetts. 


through mere 


Some nine or ten hours before the fire, the plaintiff, his secretary and an 
employee, had left the premises, leaving the door leading into the cellar unlocked 
but closed, and the plaintiff then departed for Massachusetts and was there at 
the time the fire occurred. 

It was the contention of the insurance companies that the fire was set by 
the plaintiff, but an examination of the testimony discloses no evidence of that 
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act, nor is there any evidence that the plaintiff in any way arranged with any 
one else to set the house afire or in any way acquiesced in it or had any 
knowledge thereof. . 

[1] The appellants’ first point is that the court erred in refusing to direct 
a verdict in their favor, on the ground that, in an examination submitted to by 
plaintiff before the trial under terms of the policy, the plaintiff swore falsely, — 

The policy was of the standard form and contained the usual clause, namely, 
“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof; or if the interest of the insured in the property 
be not truly stated herein; or in case of any fraud or false swearing by the 
insured touching any matter related to this insurance, or the subject thereof, 
whether before or after a loss.” 

The appellants say that on this examination the plaintiff falsely swore that 
the taxes for 1930 and 1931 were paid, whereas in fact they were not. 

We do not so read the plaintiff’s testimony. 

As to the 1930 taxes, the record shows that the plaintiff first said they were 
paid; then corrected that statement by saying, “Well, I declare, I feel sure I 
don’t know.” 

As to the 1931 taxes, plaintiff in answer to the questions, “Were the taxes 
for 1931 paid?” replied, “Part of them, I believe;” and, when asked, “Are 
you sure of that?” answered, “I believe part of them.” 

The defendants’ testimony showed that neither the 1930 nor 1931 taxes had 
been paid. 

There is no testimony in the case to show that the plaintiff knew that the 
taxes for 1931 were not paid when he said he believed part of them paid. He 
evidently believed, though erroneously, that they were paid. No false swearing 
can be spelled out of the questions and answers as to the payment of the taxes. 

[2] Then it is said that plaintiff swore falsely with respect to interest duc 
on a mortgage on the said premises. 

The plaintiff was asked if he had paid the interest on the mortgage that 
was due the last six months before the fire, and answered, “There might have 
been six months due on it, that would be all;” and, when asked if he was sure 
of that he said, “Positive it would not be over six months.” 

The interest on the mortgage was due semiannually and paid to November 
26, 1931. The payment due May 26, 1932, had not been met. 

There was an accrual of interest from May 26, 1932, to the date of the fire 
which was also unpaid. The defendants claim that this was a false swearing 
such as to avoid the policy. I do not so read the testimony. 

While it is true that more than six months’ interest had accrued, there was 
at the time of the fire (August 5, 1932) only one six months’ installment of 
interest due. The next six months’ interest would not become due until Novem- 
ber 26, 1932. 

[3] The condition in an insurance policy which provides that all fraud. or 
attempt at fraud, by false swearing or otherwise, shall cause a forfeiture of all 
claim under the policy, is available as a defense only when it appears that the 
assured knowingly and intentionally swore falsely. Mere mistake in stating 
facts is not sufficient to sustain the defense. Carson y. Jersey City Ins. Co. 
43 N. J. Law, 302, 39 Am. Rep. 584, affirmed 44 N. J. Law, 210. ~ ; 

[4] Furthermore, where there is a lack of conclusive and unquestioned 
proof of the willful falsity of a representation, the question is one for the jury 
Prahm y. Prudential Insurance Company of America, 97 N. J. Law, 206, 116 A 
798. na 

The question of whether or not the plaintiff swore falsely either at the trial 
or at his examination before the trial was fully presented to the jury in a 
charge in which the court used the exact language that defendants’ counsel 
requested, and the jury found as a fact that the plaintiff did not swear falsel 
at any time. 

[5] We find no error on the part of the trial court in refusing to direct a 
verdict for the defendants on the ground that the plaintiff swore falsely. 

[6] It is next contended that the trial court erred in refusing to direct a 
verdict for the defendants on the ground that there was a quantity of gasoline 
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on the premises in excess of that permitted by the policies, and also that the trial 
court erred in not charging the jury as requested by the defendants as follows: 

(1) “If you find from the testimony that there was on the premises gasoline 
or other products of petroleum of greater inflammability than kerosene of the 
United States Standard in excess of one quart, you must return a verdict for 
the defendant.” 

(2) “If you believed from the evidence that gasoline or other products of 
petroleum of greater infiammability than kerosene of the United States Standard 
in excess of one quart were kept, used or allowed on the insured premises, whether 
permanently or temporarily, with or without the knowledge of the plaintiff, you 
must return a verdict for the defendant.” 

These requests were evidently founded upon the provision in the policies 
that they should be void “if there be kept, used aor allowed on the above 
described premises, gasoline,” and upon the further provision that the policies 
should be void “if the hazard be increased by any means within the control or 
knowledge of the assured.” The requests were broader than the terms of the 
policy, and, if charged, would have required the jury to find that, if the hazard 
were increased by an incendiary bringing gasoline on the premises without the 
plaintiff's knowledge, the jury must render a verdict for the defendants. 

In Queen Insurance Company v. Van Giesen, 136 Ga. 741, 72 S. E. 41, the 
court held that, if an employee of the assured carried a can of gasoline upon 
the premises for the purpose of burning the house without assured’s knowledge 
and complicity, directly or indirectly, and it was so used, such act does not 
constitute keeping, using, and allowing gasoline on the premises. 

In a v. Mohawk Fire Insurance Company, 236 App. Div. 157, 258 
N. Y. S. 87, the New York Appellate Division held that another’s use of gasoline 
without the owner’s knowledge as a means to destroy a building was not within 
the provisions avoiding a policy if gasoline was used. 

The words “kept, used or allowed” have a significance. They impute knowl- 
edge or acquiescence or affirmation by the assured or some one under his control. 

[7] The burden of proof was on the defendants to show that the plaintiff 
increased the hazard or kept, used, or allowed gasoline upon the premises 
contrary to the conditions of the policies, before a jury would be warranted in 
finding for the defendants. 

The question was primarily one for the jury, and it was fully and completely 
submitted to the jury by the court. 

Appellants’ counsel insists that these provisions and others in the policies 
which he quotes are warranties and that a breach of warranty voids the policies 
and he cites Carson v. Jersey City Insurance Company, supra, and other 
cases to the effect that, if an insurance policy contains a condition which in law 
amounts to a warranty on the part of the assured, he can derive no benefit from 
the policy unless the condition has been literally performed. And it is imma- 
terial to what cause noncompliance is attributable. 

Our examination of the warranties in the policies in question leads us to 
the conclusion that the defendants, in asserting that the policies contained 
affirmative warranties by the plaintiff that gasoline would not be on the prem- 
ises, are endeavoring to read into the warranties something that is not in them. 

We do not understand the policies to warrant that under no circumstances 
would gasoline be brought upon the premises without the knowledge of the 
assured, 

[8] It would seem to us, therefore, to follow that, if the jury found as a 
fact, which it was justified under the testimony in doing, that gasoline was 
broug tht upon the premises by an incendiary without the knowledge or consent 
of the plaintiff, it ought not, under a proper interpretation of the meaning of 
the warranties contained in the policies, result in defeating his claim. 

We conclude, therefore, that the trial court did not err in refusing to direct 
a verdict for the defendants, or to charge the jury as requested by the defend- 
ants. 

Th judgment of the Supreme Court will be affirmed. 

For affrmance: The Chancellor, the Chief Justice, Justices, Trenchard, 
Parker, Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Van 
Buskirk, Kays, Hetfield, Dear, Wells, and Dill—16. 

For reversal: None. 
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LOBDELL v. BROOME COUNTY FARMERS’ FIRE RELIEF ASS'N. 
Supreme Court, Broome County. April 25, 1934. 
271 New York Supplement 272. 
1. INSURANCE. 

Where co-operative insurance association at time of fire had not excluded 
insured from association for nonpayment of assessment, had not entered cancella- 
tion of policy on its records, and not served notice of cancellation on insured, 
policy held in force at time of loss (Insurance Law, § 264). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

Fire insurer’s disclaimer of liability for nonpayment of assessment held 
waiver of formal proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Action on a policy of fire insurance by Earl S. Lobdell against the Broome 
County Farmers’ Fire Relief Association. 

Judgment for plaintiff. 

Flaesch & Latham, of Unadilla, for plaintiff. 

Burr W. Mosher, of Binghamton, for defendant. 

Senn, Official Referee. 

The defendant is a co-operative fire insurance company, duly organized, and 
carrying on business in the county of Broome on the assessment plan. On March 
25, 1932, on the written application of Carlton Tallmadge, it issued to him its 
policy whereby it agreed to insure him against all direct loss or damage by fire 
(except as otherwise in the policy provided), from that time to March 25, 1935, in 
an amount not exceeding $4,615. It covered farm buildings in the town of San- 
ford and certain personal property, and, among other things, stated: “Loss if 
any ‘should occur payable to Mr. Earl S. Lobdell as his interest’ may appear, 
subject to the conditions of this policy.” 

At the time when the policy was issued, the title, rights, and interests in the 
property insured and in the policy were thus: William A. Latham had the record 
title to the farm, holding it in trust for said Carlton Tallmadge, to whom he had 
sold the farm and certain personal property thereon under a contract of sale dated 
February 16, 1926, in which he agreed to convey the property to Tallmadge on 
the payment of the amounts therein provided. On March 21, 1931, Latham assigned 
his interest in the land contract to the plaintiff who is now the owner thereof and 
the same person mentioned in the policy as Earl S. Lobdell. 

On December 4, 1932, the dwelling house on the farm in question and its 
contents were destroyed by fire. The policy was then in force unless for the fact 
that on October 1, 1932, an assessment had been duly levied upon the members of 
the defendant company which was payable on or before 60 days from the date of 
netice of same, viz., on or before December 1, 1932, and that assessment at the 
time of the fire remained unpaid, although both plaintiff and Tallmadge had 
received due notice of the same. Prompt notice of the fire with an informal 
specification of the amount and nature of the loss was given to the defendant, but 
the latter by its officers and agents and especially by its regular adjuster promptly 
took the ground that the policy was not in force by reason of the nonpayment of 
the assessment and refused to pay the loss or any part of it or to recognize the 
policy as having any validity in favor of the plaintiff or Tallmadge. The formal 
proofs of loss required by the policy were not made. 

On February 4, 1933, said Tallmadge assigned his interest in said policy of 


insurance up to $324.06 to the plaintiff and appointed him his attorney with full 
power to collect his interest therein. 


The application for the policy in question, signed by Tallmadge, among other 
things stated: “I do hereby agree to pay all assessments on or before the date 
they become due. If I fail to do so I waive all right to recover for any damage 
if a loss should occur. I also agree that my policy be suspended and I will con- 
sider it suspended until the same is fully paid.” 

The policy itself contained a similar provision; that is, it was in the by-laws 
which were printed at great length on the back. of the policy. But it was also 
provided that, when the policyholder was excluded from the corporation for non- 





Fire | Howe v. Mill Owners’ Mut. Fire Ins. Co. of lowa 1045 


payment of his assessment or for any reason, the secretary shall cancel or with- 
draw his policy and enter such cancellation and the date thereof on the records 
kept in the office of the company, and forthwith serve notice of such cancellation 
on the person so excluded in the same manner as provided for the service of 
notice of assessment. It also provided that any person so excluded shall remain 
liable for the payment of his pro rata share of losses and expenses incurred on 
or before the date of his exclusion, and the insured is also liable to pay a penalty 
of 50 per cent. besides interest on the assessment if an action is brought against 
him thereon. He is also entitled to a repayment to him of an equitable share of 
any moneys or assessments paid by him before his exclusion. (Meaning, I suppose, 
; there is a surplus to be divided or apportioned.) 

It will be seen that a policyholder in this kind of company stands in a dif- 
ferent relation to his insurer than where there is a definite advance premium paid 
to insure him for a stated time and amount and where the payment of the pre- 
mium and the issuance of the policy ends the deal unless there is a loss during the 
life of the policy. Here there are mutual obligations, which cannot be terminated 
by either party, except in the manner provided by the Insurance Law. 

At the time of the fire no steps had been taken, as provided by the company’s 
by-laws and by the Insurance Law (§ 264), to terminate the interest of Tallmadge 
or of the plaintiff in the defendant company, nor the liability of Tallmadge to the 
company, nor for a termination of the company’s liability under the policy, except 
that the notice of assessment informed both of them that, unless it (the assess- 
ment) was paid within 60 days, the policy in question would be canceled and a new 
application required before it could be reinstated. 

It was held in Seely v. Tioga County Patrons’ Fire Relief Ass’n, 165 App. 
Div. 685, 688, 151 N. Y. S. 126, 128, decided in 1915, when the law in regard to 
the questions involved was essentially the same as now and the facts were prac- 
tically the same, that the law did not permit the defendant to make a by-law 
rendering a policy void for failure of the insured to pay the amount of an 
assessment at the end of a specified time, and that a notice of assessment of the 
kind above specified was not adequate to work a termination of forfeiture of the 
policy without the other necessary steps to that end, prescribed by the statute, had 
heen taken. As stated in the able opinion of Mr. Justice Woodward, it was clearly 
optional with the defendant whether it would rely on its legal remedy against the 
policy holding member, or terminate the obligation by a compliance with the terms 
of the statute: “That the plaintiff could not have been deprived of his membership 
and the benefits of his insurance without the affirmative action of the board of 
directors or of an executive committee, followed by the act of the secretary in 
giving the required notice. * * * The corporation was, in effect, loaning money 
to the plaintiff at the legal rate of interest so long as it took no steps to terminate 
the contract.” 

[1] Under the circumstances and in the light of the authority cited, I believe 
and hold that the policy in suit was in full force on December 4, 1932. 

[2] It has been uniformly held that a disclaimer of liability by an insurer is 
« waiver of the formal proofs which would otherwise be necessary in order to 
maintain an action on the policy of insurance. Among the cases so holding are 
Orwat v. 4Etna Ins. Co., 131 Misc. 141, 226 N. Y. S. 278; Cornell v. Travelers’ 
Ins. Co. of Hartford, Conn., 120 App. Div. 459, 104 N. Y. S. 999, affirmed 192 
NX. Y. 587, 85 N. E. 1107, and Lloyd v. North British & Mercantile Insurance Co. 
of London & Edinburgh, 174 App. Div. 371, 161 N. Y. S. 271. 

Therefore the defense that the required formal proofs were not made is not 
valid. I have signed finding for the plaintiff. 


HOWE v. MILL OWNERS’ MUT. FIRE INS. CO. OF IOWA. 
Supreme Court, Appellate Division, Fourth Department. May 9, 1934. 
271 New York Supplement 639. 
1. INSURANCE. 


_When insurer executes standard mortgagee clause and attaches it to windstorm 
policy, new contract with mortgagee results which is separate and distinct from 
that between insurer and mortgagor. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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2. INSURANCE. 

Obligation of insurance company under policy is limited and defined by terms 
of policy itself. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insurer may make independent contract with mortgagee whereby insurance 
payable to mortgagee shall not be invalidated by any act or neglect of mortgagor, 
and it makes such contract when standard mortgage clause is incorporated in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INSURANCE. 

Under standard mortgagee clause in windstorm policy, all policy provisions 
which would properly apply to case of insurance on mortgagee’s interests would 
be regarded as forming part of contract with mortgagee, while provisions which 
impair force of those contained in clause providing for insurance of mortgagee 
must be regarded as inapplicable to case of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

5. INSURANCE. 

Under windstorm policy containing mortgagee clause, clause limiting time 
within which action may be brought to recover for loss held applicable to mort- 
gagee. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

6. INSURANCE. 

Parties to insurance contract may provide for shorter limitation of actions 
than that provided in general statute of limitations. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

7. INSURANCE. 

Contract of windstorm insurance being voluntary, insurer had right to fix 
terms on which it would become liable for loss, and limitation of time to twelve 
months after loss occurred within which action might be brought was reasonable. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

8. INSURANCE. 

Insurer is only liable by reason of its promise, which promise cannot be en- 
larged by court to fasten liability on insurer which it did not undertake. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9. INSURANCE. 

Limitation in windstorm policy of time for bringing action for loss being ap- 
plicable to mortgagee, it was condition precedent to his recovery requiring him to 
allege affirmatively compliance with its terms or to plead waiver thereof. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

Appeal from Special Term, Erie County. 

Action by Albert D. Howe against Mill Owners’ Mutual Fire Insurance Com- 
pany of Iowa. From that part of an order (147 Misc. 803, 264 N. Y. S. 530) 
which denies defendant’s motion to dismiss the complaint and award to plaintiff 
motien costs, defendant appeals. 

Reversed on the law, and defendant’s motion to dismiss complaint granted. 

Argued before Sears, P. J., and Taylor, Thompson, and Lewis, JJ. 

Shire & Jellinek, of Buffalo (Joseph Swart, of Buffalo, of counsel), for ap- 
pellant. 

Frank L. D’Arcy, of Wellsville, for respondent. 

Epmunpb H. Lewis, Justice. 

The action is by the plaintiff, a mortgagee, to recover upon a windstorm in- 
surance policy for loss sustained July 6, 1930, when a building was destroyed which 
was the subject of the risk. A motion by the defendant insurer to dismiss the 
complaint upon the ground that it fails to state facts sufficient to constitute a cause 
of action has been denied at Special Term. This appeal followed. 

Neither the policy in suit nor the standard mortgagee clause attached thereto 
is set forth in full in the complaint. It is alleged, however, that the defendant 
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executed and delivered to the plaintiff a New York standard form mortgagee 
clause which was attached to and formed a part of the policy of insurance in ques- 
tion; that by said policy “the defendant promised to make good to (the owner) 
and to this plaintiff as his mortgage interest might appear” the loss caused by 
windstorm to certain property therein described. 

The statutes of New York do not prescribe a standard form of policy for 
windstorm insurance. However, it is conceded that the policy in question is in the 
form commonly used by insurance companies issuing such policies in this state. 

The only provision with which we are concerned upon this appeal is: “No suit 
or action on this policy, for the recovery of any claim, shall be sustainable in any 
court of law or equity unless all the requirements of this policy shall have been 
complied with, nor unless commenced within twelve months next after the wind- 
storm, cyclone or tornado * * *.” 


Plaintiff’s complaint was not served until more than two years after the 
alleged loss occurred. 


The defendant contends the complaint is fatally defective by reason of its 
failure to allege affirmatively either plaintiff’s compliance with the conditions of 
the policy prescribing the short period of limitation of action or to plead a waiver 
thereof. 


If the prescribed period of limitation applies to the right of the plaintiff as 
mortgagee to bring an action upon the policy, it became a condition precedent to 
his right to recover, and it was incumbent upon him to plead and prove the per- 
formance of such a condition or to plead and prove a waiver thereof. Williams v. 
Fire Association of Philadelphia, 119 App. Div. 573, 104 N. Y. S. 100; Town of 
Potsdam v. AStna Casualty & Surety Co., 218 App. Div. 27, 217 N. Y. S. 641; 
Black Co. v. London Guarantee & Accident Co., Ltd., 196 App. Div. 218, 180 
N. Y. S. 74; Richards on Law of Insurance (4th Ed.) § 304. 

[1-5] Accordingly, our inquiry may be narrowed to the question: Does the 
clause of the policy in suit, which limits to twelve months the period within which 
an action may be brought thereupon, apply to the rights of the plaintiff, a mort- 
gagee? 

Under the rule prevailing in this state, when the defendant, an insurer, execu- 
ted the standard mortgage clause in favor of the plaintiff and attached it to the 
insurance policy in question, a new contract with the plaintiff as mortgagee resulted 
which was separate and distinct from the one which the insurer already had with 
the owner of the premises. Savarese v. Ohio Farmers’ Ins. Co. of Le Roy, Ohio, 
260 N. Y. 45, 51, 182 N. E. 665; Goldstein v. National Liberty Ins. Co., of Amer- 
ica, 256 N. Y. 26, 32, 175 N. E. 359; McDowell v. St. Paul Fire & Marine Ins. Co., 
207 N. Y. 482, 101 N. E. 457; Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141. 


“The obligation of an insurance company under a policy of fire insurance is 
limited and defined by the terms of the policy itself. It may, if it chooses, make 
an independent contract with the mortgagee whereby insurance payable to the 
mortgagee shall not be invalidated by any act or neglect of the mortgagor. It 
makes such contract when the standard mortgagee clause is incorporated in the 
policy.” Hessian Hills Country Club v. Home Ins. Co., 262 N. Y. 189, 196, 186 
N. E. 439, 441. In this connection it is important to note the same rule differen- 
tiates between the obligations of the separate contracts: “By taking the insurance 
in the manner the mortgagee herein did, instead of taking out a separate policy, 
all the provisions in the policy, which from their nature would property apply 
to the case of an insurance of the mortgagee’s interest, would be regarded as 
forming part of the contract with him, while those provisions which antagonize 
or impair the force of the particular and specific provisions contained in the clause 
providing for the insurance if the mortgagee must be regarded as ineffective and 
inapplicable to the case of the mortgagee.” Eddy v. London Assurance Corp., 143 
N. Y. 311, 324, 38 N. E. 307, 310, 25 L. R. A. 686. 

In the instant case we find no inconsistency between the provisions of the 
mortgagee clause before us and the clause in the insurance policy which limits to 
twelve months the time within which any action upon the policy must be com- 
menced. There is no provision in the one which can be reasonably construed to 
“antagonize or impair the force of” the other. The time limitation clause in ques- 
tion was a reasonable provision to be drafted into the policy by the insurer for its 
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own protection. It entered into the substance of the contract which plaintiff is 
seeking to enforce and may properly be held to bind him as mortgagee to whom 
the insurer has obligated itself, under certain conditions, by the mortgagee clause. 
Cf. American Building & Loan Association v. Farmers’ Insurance Co., 11 Wash. 
619, 40 P. 125; Richards on the Law of Insurance (4th Ed.) § 304. 

[6-8] It has been stated: “The parties to a contract of insurance may provide 
for a shorter limitation of actions than that provided in the general Statute of 
Limitations.” Brandyce v. Globe & Rutgers Fire Ins. Co., 252 N. Y. 69, 71, 168 
N. E. 832, 833. So in this case both the owner and the plaintiff as mortgagee, by 
becoming parties to their respective contracts of insurance with the defendant, 
have agreed to the time limitation clause affecting suits upon the policy. 

The provision is clear and unambiguous that: “No suit or action upon this 
policy for the recovery of any claim, shall be sustainable in any court of law or 
equity unless * * * commenced within twelve months next after the windstorm 
** *” Tt is broad in scope, and so far as the rights of the plaintiff mortgagee are 
concerned, it is not contingent upon nor does it relate itself to any personal default 
or omission by the owner. It gave the plaintiff as mortgagee the right to com- 
mence action for his own benefit within twelve months after the loss occurred. 
Fhe defendant thereby held itself open to liability if plaintiff commenced action 
within the prescribed time to establish it. This contract of insurance being a vol- 
untary one, the defendant insurer had the right to fix the terms upon which it 
would become liable for a loss. To so limit its liability to action from any source 
was reasonable. “Defendant is only liable by reason of its promise, and this prom- 
ise cannot be enlarged by the court so as to fasten a liability on the defendant, 
which the latter did not undertake.” Hanna v. Commercial Travelers’ Mutual Ac- 
cident Ass’n of America, 204 App. Div. 258, 259, 197 N. Y. S. 395, 397, affirmed 
236 N. Y. 571, 142 N. E. 288. 

There is force to defendant’s argument which finds its basis in a change in 
the standard form of fire insurance policy which is claimed to have followed a 
suggestion by the Court of Appeals in a memorandum of decision filed in Heil- 
brunn y. German Alliance Insurance Co. of New York, 202 N. Y. 610, 611, 95 
N. E. 823. However, in view of the fact that the contract of insurance involved 
in the record before us is not a standard form of policy prescribed by statute, we 
prefer to rest our decision upon the reasons stated. 

[9] We therefore rule that the limitation of twelve months after the alleged 
loss as the period, within which any action could be commenced upon the policy 
of insurance issued by defendant, was binding upon the plaintiff mortgagee; 1 
was a condition precedent to his recovery, which required him to allege affirm- 
atively a compliance with its terms or to plead a waiver thereof. 

That part of the order from which appeal is taken should be reversed on the 
law, with $10 costs and disbursements, and defendant’s motion to dismiss the com- 
plaint herein granted, with $10 costs. 

Order so far as appealed from reversed on the law, with $10 costs and dis- 
bursements, and motion to dismiss the complaint granted, with $10 costs. All con- 
cur. 





GEDDES v. OREGON GRANGE FIRE RELIEF ASS'N. 
Supreme Court of Oregon. May 22, 1934. 
32 Pacific Reporter (2d) 774. 








1. INSURANCE. 

Where patrons of husbandry fire insurance associations were exempted from 
all provisions of insurance code, which repealed existing statutes relating to insur- 
ance except statute providing that standard form specifying notices to be given 
for cancellation of policies should be incorporated in fire policies, use of standard 
form was not required of patrons of husbandry fire insurance associations (Code 
1930, §§ 46-132, 46-1609, 46-1801.) 

(For other cases, see Insurance, Dec. Dig. § 52.) ‘ 

2. INSURANCE. 

Provision in mutual fire insurance association’s by-laws that nonpayment when 
due of assessments levied against certificate holders should render policies null 
and void until paid held to mean that protection afforded by policies should be 
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suspended during default, and was distinguishable from provision in association’s 
constitution empowering directors to annul policies for nonpayment of assessments. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Where by-laws of mutual fire insurance association provided that nonpayment 
of assessments when due should render policies void until paid, member who sus- 
tained fire loss while in default could not recover from association, though no 
notice of cancellation of policy was given (Code 1930, §§ 46-132, 46-1609, 46-1801). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Department No. 2. 

Appeal from Circuit Court, Baker County; W. W. Wood, Judge. 

Action by Joe F. Geddes against Oregon Grange Fire Relief Association. 
From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Howard Bergman, of Salem, and Frank C. McColloch, of Baker (McColloch 
& Brown, of Baker, on the brief), for appellant. 

Lyndon L. Myers, of Portland (McCamant, Thompson & King, of Portland, 
on the brief), for respondent. 

BalLry, Justice. 


This action was brought by Joe F. Geddes against the Oregon Grange Fire 
Relief Association, a mutual fire relief association organized under the laws of 
the state of Oregon, to recover the sum of $675, the value of plaintiffs property 
destroyed by fire and alleged to have been covered by a fire insurance policy 
issued by defendant to plaintiff, together with attorneys’ fees in the sum of $100. 
The appeal is prosecuted by the plaintiff from the judgment of the circuit court 
entered in favor of the defendant on the pleadings upon plaintiff’s failure to plead 
iurther after his demurrer to defendant’s answer had been overruled. 

The amended complaint alleges that the defendant at all times mentioned 
therein was and now is a mutual fire relief association organized under the laws 
of this state: and that on May 26, 1930, the defendant, in consideration of $5.20 
then paid and future payment by plaintiff of regular annual assessments thereafter 
to be levied by the defendant, executed and delivered to him a policy of insur- 
ance, by the terms of which the defendant insured certain described property of 
plaintiff, of the insurable value of $675, against loss by fire for a period of five 
years, a copy of which policy is attached to and made a part of the amended 
complaint. That pleading further avers that the plaintiff was, at the date of the 
fire, March 25, 1933, the owner of said property; that he had at all times paid all 
regular annual assessments which had been levied against him after the issuance 
of the policy and had paid certain special assessments levied against him, including 
the one of June, 1932; that no demand had thereafter been made upon him for 
any other special assessments; that no notice had been given him of the cancella- 
tion of the policy; and that the same was in full force and effect up to and in- 
cluding the date of the fire. Due notice of proof of loss is averred and demand 
is made for the amount of the policy and for attorneys’ fees. 


The answer admits that the defendant is a mutual fire relief association 
organized and existing under the laws of the state of Oregon, and alleges that it 
is not incorporated; that it issued and delivered to plaintiff a policy according to 
copy attached to the amended complaint; that the plaintiff had paid all regular 
annual assessments levied against him; that some of plaintiff's property was 
destroyed by fire on the date named; and that plaintiff notified defendant of the 
fire and submitted proof of loss. Denial is made of every other allegation in the 
amended complaint. 

In its affirmative answer the defendant alleges that it is and at all times 
therein mentioned has been a mutual fire relief association composed of members 
of the “order of Patrons of Husbandry”; that on May 20, 1930, plaintiff applied 
to defendant for issuance to him of a “certificate for relief in case of loss or 
damage by fire or lightning on the terms and conditions prescribed in the constitu- 
tion and by-laws of said association”; that thereafter, on May 26, 1930, the defend- 
ant association issued to plaintiff its certificate No. 7,688, a copy of which, to- 
zether with copy of the constitution and by-laws of the association, is set out as 
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Exhibit A attached to the amended complaint and by reference incorporated in 
and made a part of the answer; that upon the issuance thereof the plaintiff paid 
an advance assessment of $2.70 and a surveying and recording fee of $2.50; that 
thereafter, on May 26, 1931, plaintiff paid an annual assessment of $3.71; that on 
December 15, 1931, the board of directors of the defendant association levied a 
special assessment of 1 mill, which, together with the annual assessment for the 
year, was paid by plaintiff on May 26, 1932. The answer further alleges ‘that dur- 
mg the period from June 1, 1930, to May 31, 1932, the losses sustained by mem- 
bers of the association on property covered by certificates issued to them and the 
costs and expenses of management were in excess of “the sums collected on 
advance and annual premiums on the outstanding certificates,” and in order to 
meet the deficit the board of directors at a meeting duly called made and levied 
a special assessment equal to the amount of the annual assessment on the out- 
standing certificates, which in the instance of plaintiff was $3.71, payable one-half 
within thirty days and the remainder in six months from the date of the notice, 
with interest at 8 per cent. on deferred payments, less the inspection fee of 68 
cents levied on December 15, 1931; that on July 23, 1932, the defendant mailed to 
plaintiff notice of said special assessment showing balance of $3.03 due thereon: 
that at the time of making said special assessment the association was without 
funds or assets and was indebted for money borrowed to pay losses in excess of 
$22,000 and for unpaid losses a sum in excess of $20,000: and that during Sep- 
tember, 1932, the defendant again notified plaintiff by mail of said assessment “and 
of the fact that plaintiff’s policy was then delinquent.” The answer concludes by 
averring that plaintiff has wholly failed to pay said $3.03 or any part thereof and 
that by reason of the nonpayment of that assessment the certificate issued to plain- 
tiff became and was at the date of the fire null and void. 


The certificate issued by defendant to the plaintiff recites that whereas Geddes 
had paid the sum of $5.20 and “bound himself to pay his ratable proportion of all 
assessments made for loss or damage by fire—in accordance with the constitution 
and by-laws hereof—,” the defendant association undertook to insure him against 
loss or damage by fire in the amount of the policy for a term of five years. 
Attached to and made a part of this certificate is a copy of the constitution and 
by-laws of the defendant association, in which are set forth details of its opera- 
tion. The constitution provides, among other things, that “certificates shall be 
annulled for any of the following reasons: * * * (7) When an assessment is 
not paid when due”; and the secretary is empowered to enforce the provisions of 
the section relating thereto during intervals between meetings of the board of 
directors. The by-laws provide that a patron, when applying for insurance, shall 
pay an assessment according to one of the classifications set forth therein, and a 
recording and surveying fee of $2.50, and thereafter his regular assessments. 
It is further provided that: “All assessments must be paid when due; if not so 
paid, the policy shall be null and void until paid. No agent of this association is 
permitted to waive or alter any section. It the expenses of this association shall 
exceed the funds in hand, the same may be assessed and collected in like manner 
as assessments to pay fire losses.” 


Plaintiff assigns as error the action of the court in overruling his demurrer 
to defendant's answer. The only question presented on appeal, therefore, is whether 
er not the facts alleged in the answer constitute a defense to plaintiff's cause of 
action, 


[1] Section 46-1801, Oregon Code 1930, prescribes certain clauses, referred to 
as the “standard form,” to be embodied in all fire insurance policies on property 
in this state, among which provisions is one to the effect that the “policy shall be 
canceled at any time at the request of the insured; or by the company by giving 
five days’ notice of such cancellation.” The foregoing quoted part of the statute 
is the only provision of the insurance code to which plaintiff directs our attention. 
He argues that although such a clause is not contained in the policy here under 
consideration, nevertheless the law would read that condition into it: and that 
sirice the policy had been delivered by defendant to the plaintiff and no notice of 
‘ts cancellation thereafter given him, he is entitled to recover on the policy, not- 
withstanding the fact that he was delinquent in the payment of certain special 
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assessments of which he had notice, according to the allegations of the answer 
which, by failure to deny, plaintiff admits. 

A chronological review of insurance legislation in this state will be helpful in 
passing upon the question presented to us by this appeal. In 1907 the Legislature 
enacted chapter 137, p. 256, Laws 1907, providing for “uniform contract or policy 
of fire-insurance, to be made and issued in this State by all insurance companies 
taking fire risks on property within this State.” This was known as the act pro- 
viding for standard form of fire insurance policy. The law was amended some- 
what in 1911 by chapter 175, p. 279, Laws 1911, and now appears as section 46- 
1801, supra. In 1917 the Legislature enacted an insurance code (chapter 203, p. 
312, Laws 1917) which within itself or by reference to the subject-matter of a 
section of the code hereinafter to be mentioned completely covered fire, life, lia- 
bility, and numerous other branches of insurance over which the state sought to 
exercise jurisdiction, and repealed all statutes then existing in regard to such 
insurance, with the exception of what is now section 46-1801, supra, the provision 
for standard form of policy. 

Subdivision 1 of section 22-h, chapter 203, supra (now section 46-1609, Oregon 
Code 1930), under the heading “Policy Standard Form; What to Contain,” pro- 
vides: “On and after January 1, 1918, no fire insurance company shall issue any 
fire insurance policy covering on property of interest therein in this State other 
than on form known as the ‘Standard’ as now or may be hereafter constituted.” 
Section 13 of the 1917 enactment (section 46-132, Oregon Code 1930) exempts 
from the provisions of the act certain organizations and associations and declares, 
among other things, that “patrons of husbandry, fraternal, fire and life insurance 
associations are exempt from all provisions of this act.” 

It is conceded by the plaintiff that membership in the defendant association is 
limited to members of the order of patrons of husbandry; and that the defendant 
was, at the time it issued to him the certificate involved herein, and still is, a 
mutual fire relief association operated for the benefit of its certificate holders 
exclusively. 

According to the admitted facts, the defendant association comes clearly within 
the exemption mentioned relating to patrons of husbandry. When we consider, 
therefore, that all fire insurance companies and associations covered by the 1917 
enactment are required to include in their policies of insurance the provisions 
prescribed by the 1907 act (section 46-1801, supra), denominated “standard” pro- 
visions or form, and that the defendant association is exempted from the opera- 
tion of the 1917 insurance code, it becomes apparent that the Legislature did not 
intend to require fire relief associations, constituted as the defendant, to incorpor- 
ate in their certificates of membership all the provisions prescribed by law relating 
to standard form policies. By exempting the defendant association from all pro- 
visions of the insurance code, the Legislature necessarily relieved it from including 
in its policies the provisions of section 46-1801, supra. Rosebraugh v. Tigard, 120 
Or. 413; 252 P.. 75. 

[2] The clause hereinbefore quoted from the by-laws of the defendant asso- 
ciation to the effect that if assessments levied against certificate holders are not 
baid when due, their policies “shall be null and void until paid,” is only another 
way of saying that the protection afforded certificate holders shall be suspended 
during the time of such default, 26 C. J. 269, § 338, and is to be distinguished 
irom the provision in the constitution of the defendant association granting to the 
board of directors the right to “annul” policies for nonpayment of assessments. 


[3] The defendant, as above stated, is a mutual fire relief association. Relief 
to its members is dependent largely upon the collection of annual premiums and 
special assessments. Any one who becomes a member of the association binds 
himself to pay all assessments when due. In the instant case there is involved no 
question of waiver by defendant of the unpaid special assessment. 

The judgment appealed from is affirmed. 

Rand, C. J., and Bean and Campbell, JJ., concur. 
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FULMER v. LONDON, LIVERPOOL & GLOBE FIRE INS. CO. et al. 
Supreme Court of South Carolina. May 16, 1934. 
174 Southeastern Reporter 466. 
1. INSURANCE. 


Oral fire insurance contract to be valid requires meeting of minds of con- 
tracting parties in regard to essential terms. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. INSURANCE. 

Where property owner's husband told insurance agent he wanted $3,000 
fire insurance on wife’s furniture, and agent replied that property was covered 
and that he would attend to it, there was no valid oral agreement to insure 
since alleged contract was indefinite as to premium, period, and insurance com- 
pany, where agent represented several companies. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE. 

Parol contract of fire insurance made with agent representing several com- 
panies is invalid where no specific company is designated before loss occurs. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; Hayne 
F. Rice, Judge. 

Action by Mrs. Julia J. Fulmer against the London, Liverpool & Globe Fire 
Insurance Company and others. From a judgment for defendants, plaintiff 
appeals. 

Affirmed. p 

W. C. Wolfe, E. H. Blackmon, and G. K. Rich, all of Orangeburg, itor 
appellant. ; ; 

Augustine T. Smythe, of Charleston, Jos. L. Nettles, of Columbia, and Lide 
& Felder, of Orangeburg, for respondents. 

30NHAM, Justice. 

This action was brought against the named defendants and Savannah Fire 
Insurance Company; by consent the Savannah Fire Insurance Company was 
chiminated from the action. 

The amended complaint alleges that B. C. Boland of Springfield, S. C,, 
was the agent of the defendants; that on October 19, 1931, the defendants by 
their said agent, acting through plaintiff's husband, as her agent, made an oral 
agreement with plaintiff to insure her household and kitchen furniture in the 
sum of $3,000 for one year thereafter. That the defendants became jointly and 
severally bound by such agreement; that the usual premium was to be paid when 
the agent sent a bill therefor; but that before the policy or policies could be 
written, or the bill for premium sent plaintiff, the property was destroyed by 
fire. The defendants deny liability and refuse payment. 

For answer: The defendants admit their corporate capacity and that B. C. 
Boland was, at the times mentioned, their agent at Springfield, and that they 
refuse to pay the claims of plaintiff. They deny all the other allegations of the 
complaint. 

The case was heard by Judge Rice and a jury in the court of common pleas 
for Orangeburg county. At the conclusion of all the testimony his honor, on 


motion, and after hearing argument, directed a verdict for the defendants. 
The appeal is from that order. 

the motion for directed verdict, the charged errors being that there was prooi 
sufficient to take the case to the jury on the questions whether there was a 
valid oral contract to insure; what were the terms of the contract; whether 
the contract was with one or more of the defendants; whether Boland acted 
within the scope of his agency; whether there was a loss, and what was _ the 
amount thereof. 

Appellant's counsel in their brief cite authorities to sustain their position 
that an oral contract to insure is binding, and that a principal, disclosed or 
undisclosed, is bound by the acts of his agent done within the scope of his 
authority. 

[1] These are fundamental principles of law and are admitted. They are 


There are five exceptions, but all of them turn upon alleged error in granting 
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settled in this jurisdiction by the case of Stickley v. Mobile Ins. Co., 37 S. C. 
56, 16 S. E. 280, 838. But it does not follow that such oral contract to insure 
differs from any other contract in the requirements necessary to make it valid. 
There must be a meeting of the minds of the contracting parties in regard to the 
essential terms, viz., of the consideration, time, etc. 

Our own authorities contain little on the subject of oral contracts to insure, 
but the matter has been very fully treated in the reports of other jurisdictions. 
In the annotation to the case of Massachusetts Bonding & Insurance Company 
y. Vance (an Oklahoma case) 15 A. L. R. 981, is found a collection of 
bearing on the subject: 

“In Commercial F. Ins. Co. vy. Morris (1894) 105 Ala. 498, 18 So. 34, where 
the validity of oral agreements for insurance was involved, the court said: ‘The 
authorities agree that before a contract of insurance, or to insure, is binding, 
all the essential elements and terms of the contract must be understood and 
mutually assented to. A mere expression of a desire by one intending to 
procure insurance, or a proposition made to an insurance agent to insure prop- 
erty, and an assent or acceptance by the agent to insure, without more, would 
not amount to a contract of insurance or an agreement to insure. The subject- 
matter, period, rate to be paid, and amount of insurance, and perhaps other 
elements, must be agreed upon, expressly or by implication, before there can be 
an absolute, binding agreement between the parties. * * * ’ 

“Thus, a parol contract of insurance, made with an agent representing several 
companies, is invalid where no specific company is designated before a loss 


occurs. Grimes v. Virginia F. & M. Ins. Co. (Tex. Civ. App. 1920) 218 S. W. 
810. 


cases 


“And where one is agent for several insurance companies, and, at the time 
an application is made for him to insure, nothing is said as to the company, but 
he simply states that he will call the property insured, it cannot be said-that a 
contract of insurance is effected with one of the companies represented by the 
agent. Kleis v. Niagara F. Ins. Co. (1898) 117 Mich. 469, 76 N. W. 155. : 

“And lack of identity of parties was held, in Hartford F. Ins. Co. v. Trimble 
(1904) 117 Ky. 583, 78 S. W. 462, to render invalid an attempted oral contract of 
insurance with an agent representing two companies, there having been nothing 
said as to which company the risk should be placed with. 

“And the minds of the parties cannot be said to have met, so as to establish 
an oral contract of insurance, where no company was agreed upon, and there 
was only an understanding that the agent would see what he could do respecting 
the matter, and would notify the applicant later. John R. Davis Lumber Co. 
v. Scottish Union & Nat. Ins. Co. (1896) 94 Wis. 472, 69 N. W. 156. * * * 


“And a declaration by an insurance agent that it is ‘all right; I will do so—I 
will cover it, made during a conversation relative to the issuance of a fire insur- 
ance policy, without any understanding as to when the risk should attach, or 
the duration of it, fails to establish a complete contract. Cleveland Oil Co. v. 
Norwich Ins. Co. (1898) 34 Or. 228, 55 P. 435.” 

In the annotation to the case of Green v. Hartford F. Ins. Co., 157 Miss. 
316, 128 So. 107, reported in 69 A. L. R. 554, are numerous authorities from 
various jurisdictions to the same effect as those above cited. 

[2] Let us examine the record to see if there is evidence to support an oral 
agreement to insure plaintiff's property. The negotiations were conducted by 
her husband. An epitome of his testimony is thus stated: “My wife had author- 
ized me to take out some insurance on her household goods. I went to Spring- 
held to deposit some money in the bank where Mr. Boland is employed; went 
n back to his insurance office. I told him I wanted to take out som® insurance 

1 my wife’s furniture in Neese’s, that I wanted to take it out for my wife, Mrs 
julia J. Fulmer. She owned this household furniture. I told him I wanted 
,000. He said: ‘All right it is covered, I will attend to that.’ He told me 1 
was covered, I was protected. I waiked out. Nothing was said about paying 
the premium. Boland had been writing insurance for me. Policy I did not 
get from Mr. Boland I had asked for for my wife.” Referring to other insur- 
ance which he said he had taken out with Boland, he said: “He mailed the 
policy to me three or four months after I took out the insurance, I paid it two 
or three months afterwards. * * * After the fire I went to see Mr. Boland on 



















































































































































































































































































1054 Tne Insurance Law Journal, Vol. 83 [Oct., 1934 


Sunday night aiter the fire. I went to see him about 8 o'clock. Told him | 
wanted the policy over my wife’s household goods for the insurance that he gaye 
me. Told him the household goods were destroyed the night before. He 
said: ‘Ain’t that hell; if I ain't messed myself up. I put the binder through 
(some company) but was busy in the bank and neglected it, I intended doing it 
on Saturday; I was just as busy as I could be and forgot it. I intended doing 
it Monday.’ He said he had put the binder through some company; that there 
is but one thing to do. I asked him to give me a written statement for that 
insurance that he gave me over my wife’s household furniture. He said he 
could not do it because he did not think his companies were responsible for 
his negligence. He said to my father: ‘Last Monday I gave him $3,000 insurance 
ever his wife’s household goods, and put a binder through the first company 
(That company declined it.) I intended to put it through another company, 
but was so busy in the bank, I forgot it.” 

On cross-examination Fulmer said: “He did not give me my insurance I 
claim he did not protect me. Yes, Sir, his agency should have protected me. 
He told me I was protected as a matter of fact. He says: ‘You are protected.’ 
He did not furnish me the policy I asked for. He did not ‘give me a policy. 
I do not know to-day what company he put in my policy with, if any company. 
I cannot name a single company to-day who insured those household goods. 
* * * T did not know at that time what fire insurance companies Mr. Boland 
was agent for; not all of them. I knew one he represented, Liverpool, London 
& Globe. I did not have an understanding as to what company he was going 
to insure me in. I left that entirely with him what company he was to put me 
in. I understood he was going to put me in one company. I did not know 
which one it was. That part of it was not mentioned. He never mentioned it, 
I never mentioned it. My understanding was he was going to put me in one 
company.” 

B. C. Boland, the agent of the defendants, testified that when Mr. Fulmer 
approached him with the proposal for insurance he declined to entertain it, and 
denies the testimony of Fulmer thereabout. a, 

Sut disregarding all that Boland says, it is patent from the testimony ot 
Fulmer himself that there was never a valid cral agreement to insure. His 
own statement discloses that the alleged contract is wholly indefinite as to the 
premium to be paid, the period when the policy was to begin and end, and the 
company with which the insurance was to be placed. 

Four companies were sued at first; for some reason not stated in the record, 
one was dropped. But Mr. Fulmer testified that Mr. Boland said he was going 
to put it in one company. : 

[3] “A parol contract of insurance, made with an agent representing several 
companies, is invalid where no specific company is designated before a loss 
occurs. Grimes v. Va. F. & M. Ins. Co., supra.” 15 A. L. R. 981 note. 

The trial judge was justified in directing a verdict for defendants in this 
case. 

Che judgment is affirmed. 

Blease, C. J., Stabler and Carter, JJ., and W. C. Cothran, A. A. J., concur 


FARRINGTON et al. v. COMMERCIAL STANDARD INS. CO. et al. 
No. 9935. 
Court of Civil Appeals of Texas. Galveston. March 27, 1934. 
Rehearing Denied May 4, 1934. 
71 Southwestern Reporter (2d) 336. 


1. INSURANCE. ; : 

Evidence that insurer’s local issuing agent or bank officer was insured’s agent 
te cancel fire policy and substitute policy of another insurer therefor held insuff- 
cient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

2. INSURANCE. 

Mortgagee, in whose favor mortgagor’s fire policy contained loss payable 
clause, could not release insurer and substitute policy of another insurer therefor 
without knowledge or consent of mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 239.) 
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On Motion for Rehearing. 
3. INSURANCE. 

Proof of loss within period required by fire policy was unnecessary, where 
insurer denied all liability and insured building and its contents were totally 
destroyed by fire (Vernon’s Ann. Civ. St. art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Pleasants, C. J., dissenting. 

Appeal from District Court, Harris County; Ben F. Wilson, Judge. 

Suit by H. L. Farrington and another against the Commercial Standard Insur- 
ance Company and another. From a judgment in favor of plaintiffs against defend- 
ant Security National Fire Insurance Company, such defendant and _ plaintiffs 
appeal. 

Affirmed. 

Frank S. Anderson, of Galveston and Williams, Lee, Sears & Kennerly and 
W. H. Blades, both of Houston, for appellant Security Nat. Fire Ins. Co. 

W. M. Johnson and Robert F. Peden, both of Houston, for appellants H. L. 
Farrington and Mrs. R. R. Le Master. 

King, Wood & Morrow and H. E. Cox, all of Houston, and W. Porter 
Bondies, of Dallas, for appellee Commercial Standard Ins. Co. 

GRAVES, Justice. 


The suit was brought by H. L. Farrington and Mrs. R. R. Le Master, widow, 
assured and mortgagee, respectively, severally against Commercial Standard 
insurance Company and Security National Fire Insurance Company, insurers, for 
a fire loss under their two separate policies of fire insurance, each for $3,500 face 
value, one issued by each company, both policies covering the same risk. Plain- 
uiffs, however, did not seek a double recovery, but a full recovery against one or 
the other of the defendants. Judgment was rendered for the plaintiffs for the full 
amount of $3,500, apporticned $500 to H. L. Farrington and $3,000 to Mrs. R. R. 
Le Master, together with interest, against the defendant Security National Fire 
Insurance Company, but that they take nothing against the defendant, Commercial 
Standard Insurance Company. From the judgment, defendant Security National 
Fire Insurance Company appeals, contending mainly that its policy had been duly 
canceled pursuant to notice according to its terms as to both claimants before the 
fire, and likewise the plaintiffs appeal, insisting, however, that the judgment below 
was correct and should be affirmed. 


The cause is in its main features practically a counterpart of Firemen’s Fund 
Ins. Co. v. Farrington et al. (Tex. Civ. App.) 55 S.W.(2d) 1076, 1077, having 
grown out of the same transactions and been tried on essentially the same con- 
trolling facts. 

The appellant insurance company, following both its pleadings in and prosecu- 
tion of the cause to that purport below, likewise contends on the appeal: 

“1, That the uncontroverted evidence conclusively showed that Farrington and 
Mrs. Le Master each, through their agents, surrendered the policy of Security 
National Fire Insurance Company for cancellation and consented to such cancella- 
tion, and no judgment should have been rendered against it. 


“2. That the uncontroverted evidence conclusively showed that Mrs. Le Mas- 
ter, through her agents, surrendered the policy of Security National Fire Insur- 
ance Company for cancellation as to her interest and consented thereto, and that 
if it should be held that the evidence did not conclusively show that Farrington 
also surrendered the said policy for cancellation as to his interest, such evidence, 
at least, raised an issue of fact as to whether he, through his agents, surrendered 
the said policy for cancellation as to his interest, and judgment should, therefore, 
de rendered that plaintiff, Mrs. Le Master, should take nothing against defendant, 
Security National Fire Insurance Company, and that said judgment and cause as 
to and between plaintiff Farrington and said defendant should be reversed and 
remanded. 

“3. That if the evidence does not conclusively show that both plaintiffs sur- 
rendered the policy of Security National Fire Insurance Company for cancella- 
tion, or that at least Mrs. Le Master did, then the evidence was conflicting and 
raised issues of fact as to whether such policy was cancelled, and, therefore, said 





1056 ‘he Insurance Law Journal, Vol. 83 [Oct., 1934 


judgment and cause as to both plaintiffs and said defendant should be reversed 
and remanded. 

“3. That if the evidence does not conclusively show that both plaintiffs sur- 
rendered the policy of Security National Fire Insurance Company for cancella- 
tion, or that at least Mrs. Le Master did, then the evidence was conflicting and 
raised issues of fact as to whether such policy was cancelled, and, therefore, said 
judgment and cause as to both plaintiffs and said defendant should be reversed 
and remanded. 

“4. That, if the evidence conclusively shows that Farrington did not surrender 

and did not consent to the cancellation of the policy of the Security National Fire 
Insurance Company, it conclusively showed that Mrs. Le Master surrendered said 
policy and consented to its cancellation, and said judgment and cause should, 
therefore, be affirmed as to Farrington, and reversed and rendered as to Mrs. Le 
Master. 
“5. That, if the evidence conclusively shows that Farrington did not. sur- 
render and consent to the cancellation of the Security National Fire Insurance 
Company’s policy, and, if the evidence does not conclusively show that Mrs. Le 
Master surrendered said policy and consented to cancellation, that it was at least 
conflicting as to whether she surrendered said policy for cancellation, and, there- 
fore, said judgment and cause should be affirmed as to Farrington, and reversed 
and remanded as to Mrs. Le Master. 

“6. That whatever judgment plaintiffs may have been entitled to should have 
been against defendant, Commercial Standard Insurance Company, whose policy 
was substituted for that of Security National Fire Insurance Company, and such 
substitution was before the loss, and was ratified by plaintiffs and Commercial 
Standard Insurance Company.” 

Agreeing rather with the contrary conclusions of the learned trial court 
in first refusing appellant company’s requests, primarily for peremptory  instruc- 
tions in its favor, and alternatively for submission of special issues to the jury, 
embodying in consecutive sequence its several quoted contentions, and then, upon 
the conclusion that no issues of fact as to any of them were raised by the evi- 
dence, withdrawing the cause from the jury and rendering the adverse judg- 
ment above described, this court overrules all these presentments and affirms 
the judgment so entered below. 


[1] Under the pleadings and the undisputed facts as declared and _ presented 
by the appellant company itself, the question of whether or not there had been 
a cancellation of the policy sued on was in turn wholly dependent upon whether 
or not either Burns & Co., the local insurance agents at Goliad, or Joseph Wear- 
don, of the bank there, the one or the other, had been the agent of the assured 
Farrington, with authority from him to waive notice of such cancellation and to 
substitute the Commercial Standard’s policy for that of the appellant company. 
\s the San Antonio court properly held in the Firemen’s Fund Case, cited supra, 
it was immaterial whether or not any one of the persons just named was the 
agent of the mortgagee, Mrs. Le Master, for such a purpose, because the policy 
had been issued to Farrington, he being the assured thereunder; hence no agent 
of hers could bind him in relation to it. As that court further pertinent 
determines: “She had no authority over the policy, except as her interest might 
appear in case of a fire, and her interest could be destroyed at any time by pay- 
ment of her mortgage. If it be true, as contended by the insurance company, that 
appellant should not he held liable to Mrs. Le Master, it is not damaged by the 
judgment in her favor, because appellant was at least liable to Farrington in the 
full sum found against it, and Farrington alone could complain because a part 
of his judgment was given to some one else. Neither can appellant be heard 
to complain of a failure to furnish proof of loss, when it denied all liability. 
Other authorities to the same effect are Phcenix Ins. Co. v. American Trust & 
Sav. Bank (Tex. Civ. App.) 248 S. W. 819; Connecticut Ins. Co. v. Caummisar 
et al., 218 Ky. 378, 201 S. W. 776; Glasscock v. Liverpool, London & Globe Ins 
Co. (Tex. Civ. App.) 188 S. W. 281. 

By the terms of the Security Company's policy herein sued upon, as well 
as of the assured Farrington’s instructions to Burns & Co., its issuing agents, 
not only was the insurance to be for himself as the insurer at his expense, with 
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merely a loss payable clause in favor of Mrs. Le Master as mortgagee only to 
the extent of her interest, but it was to be for an aggregate amount of $10,000, 
and to run for one year; there being no agreement nor understanding for that 
agency to have authority to either keep his property insured thereafter or to 
accept a cancellation of it for him without his knowledge or consent, and without 
notice to him. Since this state of things appears partly from the face of the 
volicy itself and partly from the uncontroverted testimony as to the dealings 
hetween the parties, it, as a matter of law, distinguishes this case from those 
relied upon by the Security Company, such as Dalton v. Norwich Union Fire 
Ins. Soc. (Tex. Com. App.) .213 S. W. 230; National Fire Ins. Co. v. Oliver (Tex. 
Civ. App.) 204 S. W. 367; Great American Ins. Co. v. Ray & Son (Tex. Com. 
\pp.) 15 S. W.(2d) 223; Security National Fire Ins. Co. v. Gulf Ins. Co. (Tex. 
Com. App.) 41 S. W.(2d) 17; and Hanover Fire Ins. Co. v. Turner (Tex. Civ. 
\pp.) 147 S. W. 625. Rather, in the absence of instructions from the assured 
here to not only insure his property in the first instance but to keep it insured, 
as was the state of fact dominating the cases just referred to, this case is ruled 
by such holdings as East Texas Fire Ins. Co. v. Blum, 76 Tex. 653, 13 S. W. 
372: Alliance Insurance Co. v. Continental Gin Co. (Tex. Com. App.) 285 S. W. 
237, and Gulf Ins. Co. v. Beckville Rural High School Dist. (Tex. Civ. App.) 38 
S W.(2d) 828. There being no such instructions in this instance, although he 
eit to the discretion of the agency merely the choice of the company or com- 
panies in which the total of his insurance would be placed, Farrington only 
requested the agency to procure the coverage in the first instance, not to keep 
the property insured. 

Furthermore, by the terms of this policy itself, Mrs. Le Master was not 
only, upon its face, restricted to the position of a mere mortgagee, with protec- 
tion only to the extent of her interest as it might appear at any particular stage, 
ut she was further therein expressly denied any right to insure the property 
herself, except in case the assured Farrington had failed to do so, which con- 
lingency never happened. 

Since this record contains the fully detailed testimony of all the witnesses 
as to just what transpired between these parties, this court is clear in the con- 
‘lusion that the able trial court was correct in finding that it conclusively, if not 
indisputedly, appeared therefrom that neither Burns & Co. nor Joseph Weardon 
were the agents of the assured Farrington as respects the attempted cancellation 
i the Security Company’s policy and the substitution in its place of that issued 
by the appellee; wherefore it likewise appearing, and presumptively having beer 
so found below, that no notice either of such attempted cancellation or substitu- 
tion had ever been given to the assured Farrington prior to the fire, the Security 
Company’s policy was never canceled, nor did that of the appellee become effec- 
tive. Alliance Insurance Co. v. Continental Gin Co. (Tex. Com. App.) 285 S. W. 
237; Gulf Insurance Co. v. Beckville Rural High School District (Tex. Civ. App.) 
38S. W.(2d) 828: East Texas Fire Insurance Co. v. Blum, 76 Tex. 653, 13 S. W. 
72; Connecticut Insurance Co. v. Caummisar et al., 218 Ky. 378, 291 S. W. 776; 
Phenix Ins. Co. vy. American Trust & Savings Bank (Tex. Civ. App.) 248 S. W. 
819; Firemen’s Fund Insurance Co. v. Farrington et al. (Tex. Civ. App.) 55 S. 
W.(2d) 1076. 

Hall v. Miller, 268 S. W. 268, opinion by this court, is distinguishable in that 
the mortgagee there accepted cancellation of a first policy, he himself taking out 
‘second one, and, after the latter had been paid in full by the company issuing 
it, sought to hold the first company on the policy it had issued. This court held 
that, as between the assured and the initial company, there had been no can- 
‘ellation of the first policy; hence she would have been permitted to recover the 
iull amount thereof from that company but for the fact that what she owed the 
mortgagee had been paid through the collection of the second policy taken out 
by the latter. 

If the appellee here had accepted liability under its policy so attempted to be 
substituted for that of the appellant company, and had paid to Mrs. Le Master, 
the mortgagee in this instance, her loss of $3,000, then the principle of Hall v. 
Miller would have applied, since Farrington in those circumstances could not have 


again recovered what had thus already been paid in his behalf and for his 
\ccount. 
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[2] So that, we conclude, a mere mortgagee in a policy of insurance cannot, 
without the knowledge or consent of the assured, the principal party on one side 
of the original contract of insurance, release the insurance company from its 
liability under that policy, and rewrite the insurance in a different company in 
such manner as to bind the assured, nolens volens, on his part. 

In view of the overwhelming showing in the record as a whole that Weardon 
was not acting as the agent of the assured Farrington in any respect, the bring- 
ing out on cross-examination of him as a witness a statement to the effect that 
he “guessed” he must have previously during the trial, in answer to inquiries 
touching that subject, made the statement: “Well, Mr. Weardon was taking care 
of that end of it for me and I left that up to Mr. Weardon to take care of it 
for me, and then Mr. Weardon had the policy. I figured it ought to be all right 
because he is the man who held the policies and the only man that ever did see 
it’—does not in our opinion in the circumstances raise an issue of fact to the 
contrary. This testimony is not in the record against the appellee here, having 
been excluded as to it by the trial court on objection; furthermore, it was offered 
as in impeachment of Mr. Farrington’s prior evidence, but he was not interrogated 
on the trial as to whether or not the statement was true, nor did he testify that 
it was; wherefore his mere “guess” that he had made it was insufficient to raise 
an issue of fact on the question of any agency of Weardon for him in the face 
of the volume of direct evidence throughout the record otherwise that none such 
at any time existed. 

Appellant company’s further contention that no proof of loss nor claim on 
account thereof was rendered to it within the ninety-one days after the fire, 
required by the terms of its policy, is abortive, for the reason that it denied all 
liability; hence, as the San Antonio court determined in the companion case of 
Firemen’s Fund Co., supra, it was in no condition to complain on that account 

The affrmance has accordingly already been entered. 

Affirmed, 

On Motion for Rehearing. 

[3] The briefs and arguments of able counsel in support of appellant Security 
National Company’s motion for rehearing have all been carefully considered, but 
this court is constrained to adhere to its former disposition of the cause as 
having been correct. Perhaps it would have been better, however, had it then 
written further to this extent on appellant's reiterated contention now to. the 
effect that any recovery against it on its policy was waived through the failure 
of the parties to furnish it proof of loss from the fire thereunder within ninety 
days after it occurred. The undisputed facts on that feature, in so far as 
material, were these: 

No five days’ notice of intention to cancel the policy, as provided in the face 
thereof, was given either party in advance of the letter appellant wrote in March 
to its agents at Goliad, which it contends, accomplished the cancellation claimed; 
further, the assured Farrington was never at any time given notice, nor did he 
acquire knowledge, of the fact that such policy ever existed, until his attorneys 
‘discovered that fact in November of 1931 following the occurrence of the fire 
on April Ist of 1931, whereupon, in response to advice to it from them that 
they had heard about its having issued its policy, the company wrote the attor- 
neys denying all liability under the policy in suit upon the specific ground that 
it had been canceled prior to the fire. Inasmuch as the building and its contents 
covered by this policy constituted fixtures upon the property and were totally 


destroyed, nothing whatever of any value remaining, under R. S. article 4929, 


appellants’ policy therefore became a liquidated demand against it as appertain- 
ing to real eo and no proof of loss was necessary, the different rule 
insisted upon hy the appellant not being applicable in the circumstances. Article 
4929. Vernon’s Annotated Civil Statutes; Export Ins. Co. v. Axe (Tex. Com 
App.) 58 S. W.(2d) 39; Security Ins. Co. v. Vines (Tex. Civ. App.) 48 S. W.(2d) 
1017. 

Further discussion being deemed unnecessary, the motion will be overruled 

Overruled. 

Pleasants, C. J., dissents. 
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PROVIDENCE WASHINGTON INS. CO. v. WHITLEY. No. 9936. 
Court of Civil Appeals of Texas. Galveston. March 30, 1934. 
Rehearing Denied May 3, 1934. 

71 Southwestern Reporter (2d) 359. 

1. INSURANCE. 

In suit on fire policy, evidence that required proof of loss was filed within 
time specified by policy held insufficient to sustain recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 

Where fire policy makes furnishing of proof of loss condition precedent to 
enforcement of policy, insured cannot recover on policy, where proof of loss 
has not been furnished or waived, notwithstanding statutory provision for 
making policy liquidated demand (Rev. St. 1925, art. 4929). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

3. INSURANCE. 

Undisputed evidence that insured and his wife occupied insured property as 
homestead, and that wife died leaving children, before policy was issued, pre- 
cluded recovery on fire policy requiring insured to be sole and unconditional 
owner. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

4. INSURANCE. 

In suit on fire policy, finding that insured was not guilty of fraud held 
against preponderance of evidence showing that insured stored household goods 
shortly before fire and listed such household goods in his proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error from District Court, Harris County; Ewing Boyd, Judge. 

Action by J. H. Whitley against the Providence Washington Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Reversed and rendered. 

Bryan & Bryan, of Houston, for plaintiff in error. 

F. A. Collins, A. C. Collins, and W. H. Hanson, all of Houston, for defend- 
ant in error. 

LANE, Justice. 

On or about November 28, 1931, J. H. Whitley, defendant in error, who will 
hereafter for convenience be referred to as plaintiff and appllee, brought this 
suit against the Providence Washington Insurance Company, hereafter for 
convenience referred to as defendant and appellant, to recover the principal 
sum of $1,000, interest, and costs. 

By his second amended original petition, upon which he went to trial, the 
plaintiff alleged that defendant had issued to him its policy of fire insurance 
covering certain described property owned by him, situated in the city of Hous- 
ton, in Harris county, Tex., which he alleged was of the value of $1,500; that 
the policy was issued on the 11th day of September, 1929, to run for the term of 
three years; that said policy was in full force and effect on the 27th day of 
November, 1930, at which time the building described and insured was totally 
lestroyed by fire; that said building was the homestead of himself and wife prior 
to her death on the 27th day of June, 1929, and that after his wife’s death he 
continued to reside in the building; that he had an insurable interest in the 
house; that at the time the house was destroyed he was the sole owner thereof; 
that he had performed all of the conditions which were required of him by the 
ierms of the policy and that he was entitled to a recovery of $1,000 as liquidated 
damages, together with interest thereon at the rate of 6 per cent. per annum 
from the 27th day of November, 1930, for all of which he prayed. 

Defendant answered by general demurrer, general denial, and by specially 
alleging that the insurance contract sued on is void and was by plaintiff violated 
and that plaintiff was not entitled to a recovery for the following reasons: (1) 
Because he burned, or caused to be burned, the insured property with the fraud- 
ulent purpose of collecting insurance money from defendant; (2) because he 
failed to file proof of loss required by the express terms of the policy sued on, 
within 91 days from the date on which the property was destroyed hy fire; 
(3) that plaintiff violated the terms of the policy relating to concealment or 
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misrepresentation in writing or otherwise of material facts or circumstances 
concerning the subject of the insurance policy sued on or the interest of the 
insured in the property, and also violated the fraud and false swearing provision 
of said policy in that: 

Plaintiff on or about the 30th day of July, 1931, long after the fire. 
attempted to file and deliver to Southwestern Adjustment Company, and did in 
fact so deliver to said company, a purported proof of loss or sworn statement 
the substance of which was that the property shown by list attached to said 
sworn statement had been destroyed in the fire alleged in his original petition: 
that all of said property belonged to him: when, as a matter of fact, said property 
had not been destroyed by fire but had been moved by the plaintiff, prior to the 
fire, to B. A. Clanton's residence; that plaintiff had ‘hidden and concealed this 
property, and the fact that it had not been destroyed by fire, from the insurance 
company for the purpose of misleading, and deceiving the defendant and causing 
defendant to pay claim of insurance upon property which had not been destroyed; 
that plaintiff was not the sole and unconditional owner of the household furni- 
ture and equipment insured by said policy sued on. 

2. That plaintiff on or about the 11th day of September, 1929, misrepresented 
the facts to the agent of defendant when policy sued on was written, in that 
plaintiff represented he was the sole and unconditional owner of the property 
described in said policy, when, as a matter of fact he was not the sole and 
unconditional owner of said property and/or the household furniture therein 
contained; that plaintiff knew he was misrepresenting the facts at the time he 
made said statements. 

That the property, the subject of the policy sued on, is not a total loss 
but only a partial loss. 

The court instructed the jury selected to try the case that the case would 
be submitted on special issues and that their answers thereto should be based 
upon a preponderance of the evidence. 

In answer to such special issues the jury found: First, that the building 
burned was a total loss; second, that the plaintiff was not guilty of any fraud 
touching any matter relating to the insurance or the subject thereof, either 
before or after the loss; third, that the plaintiff was not guilty of any false swear- 
ing touching any matter relating to the insurance or the subject thereof, either 
before or after the loss; and, fourth, that the plaintiff did not cause or procure 
the burning of the building in question. 

The court charged the jury that in law fraud may be accomplished cither 
by word or conduct, the effect of which would be to represent as a truth a con- 
dition not true for the purpose of obtaining an advantage. Any act or statement 
made in bad faith for the purpose and with the intent of obtaining an unfair 
advantage would be fraudulent. That false swearing is the making of a volun- 
tary statement under oath under circumstances not required by law, but permit- 
ted by law, and is the voluntary and intentional making of a false statement, 
intentionally made with knowledge of its falsity and with the intent that the 
person to whom it is made should believe it, and with the intent to defraud the 
person to whom it is made. 

Upon the verdict of the jury the court rendered judgment for the plaintiff 
against defendant for the sum of $1,000, same being the full sum for which the 
property was insured, together with interest thereon from the Ist day of Febru- 
ary, 1931, and for costs of suit. : 

Defendant has brought the cause to this court upon a writ of error. 

At the close of the evidence the Insurance Company requested the court 
by motion to instruct the jury to return a verdict in its favor. Such motion was 
hy the court refused. 

The insurance Company, hereinafter referred to as appellant, insists that the 
court erred in not sustaining its motion for an instructed verdict in its favor, ™ 
that the “sole and uncontroverted testimony showed that plaintiff had not filed 
any proof of loss with defendant company, in the form, manner and time as 
required by the terms and provision of the policy contract sued on by plaintiff, 
all of which’ resulted in a total and complete variance between the allegations of 
plaintiff's petition and his proof.” And in that the undisputed evidence ee 
that J. H. Whitley, the insured, was not at the time the policy was issued and 
accepted, the sole and unconditional owner of the property claimed to have 
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n destroyed as required by the policy ecntract, which fact had the effect to 

nder the policy contract void. 

We sustain appellant’s contentions. 

The policy provides: “This policy is made and accepted subject to the fore- 
eoing stipulations and conditions and to the following stipulations and conditions 
printed on pages two (2) and three (3) hereof, which are hereby specially refer- 
red to and made a part of this Policy, together with such other provisions, agree- 
ments or conditions as may be indorsed hereon or added hereto, and no officer, 
agent or other representative of this company shall have power to waive any pro- 

sion or condition of this policy except such as by the terms of this policy may 
he the subject of agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent or representative shall have such power 
or be deemed or held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or atached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or be claimed by the 
insured so written or attached.” 

It is specially provided by the policy in question that if fire occurs, the insur- 
ed shall “within 91 days after the fire, unless such time is extended in writing by 
the Company, render a statement to this Company, signed anad sworn to by said 
nsured, stating the knowledge and belief of the insured as to the time and origin 
of the fire: the interest of the insured and all others in the property; the cash 
value of each item thereof; and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, covering any of said property ; 
** * any change in the title, use, occupation, location or exposure of said prop- 
erty since the issuing of this policy; by whom and for what purpose any building 
herein described and the several parts thereof were occupied at the time of the 
fire.” It further provides: 

“This company shall not be held to have waived any provision or condition of 
tus policy or any forfeiture thereof by any requirement, act, or proceeding on its 
part relating to the appraisal or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the ascertainment, estimate, 
and satisfactory proof of the loss herein required have been received by this 
company.” 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustained in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements.” 

The policy also provides that the entire policy, unless otherwise provided by 
agreement indorsed thereon or added thereto, shall be void if the interest of the 
insured in the property be other than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not owned by the insured in fee 
simple 

[1, 2] Adverting to the proposition of appellant that an instructed verdict 
hould have been given it by the trial court because no proof of loss of the build- 
ing was filed with the appellant company, we have been unable to find in the 
statement of facts any showing that any such proof of loss of the building was 
at any time filed with appellant within 91 days after the loss occurred as required 

the specific requirements of the policy, as a prerequisite to a recovery on the 
ane. The only proof of loss shown in the statement of facts to have been filed 
vith appellant company is one relating to personal property only, and it was filed 
more than 91 days after the fire destroyed the building in question; therefore, it 
‘an have no relation to the proposition mentioned. There is nothing in the record 
io show that the insurer denied liability within 91 days after the loss occurred, so 
‘s to waive presentation of notice, proof of loss, etc., as required by law. 

Under the provisions of article 4929, Rev. Civil Statutes of 1925, a policy of 
ire insurance in case of total loss (except as to personal property) becomes a 
uquidated demand. The statute, however, only fixes the amount, and in no man- 
ner affects the right of the parties to contract as to the filing proof of loss. No- 
tice, and proof of loss, provide the insurer data for investigation to determine 
Whether liability exists. The opportunity to make such investigation at any early 
date, after the destruction of the property, is a valuable right of which insurer 
should not be deprived, when contracted for. When a policy makes the furnish- 


fire 
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ing of proof of loss a condition precedent to the enforcement of the policy, and 
the proof of loss has not been furnished nor waived, the insured cannot recover 
on the policy. Commercial Union Assurance Co. v. Preston, 115 Tex. 351, 282 § 
W. 563, 564, 45 A. L. R. 1016; Scottish Union & National Ins. Co. v. Clancy, 3 
Tex. 113, 18 S. W. 439; Delaware U. & W. Fire Ins. Co v. Brock, 109 Tex. 425, 
211 S. W.-779. 

In the case last cited it is recited that the contract between the parties, as 
embodied in the policy, required the insured, if fire occurred, to render a signed 
ard sworn statement within 90 days after the fire, stating, among other matters, 
the knowledge and belief of the insured as to the time and origin of the fire, the 
interest of the insured and of all others in the property, etc. It is then stated 
subseantially that the policy obviously required something more than notice, and 
something essentially different from mere notice; that that which was required 
has very positive value to the insurer, wholly apart from carrying to him notice 
of a claim for loss or damage. Citing, Watertown Fire Ins. Co. v. Grover & 
Baker S. M. Co., 41 Mich. 131, 1 N. W. 961, 32 Am. Rep. 147. 


In Commercial Union Assurance Co. v. Preston, supra, it is said: “The policy 
contained a provision that, if a fire occurred, the insured should, within 91 days 
after the fire, unless the time is extended in writing by the company, render a 
statement to the company, signed and sworn to by him, stating, among other mat- 
ters, the knowledge and belief of the insured as to the time and origin of the fire, 
the interest of the insured and of all others in the property, and the cash value of 
each item thereof, and the amount of loss thereon.” 


Again: “The decisions of this court recognize that, when the policy makes the 
furnishing of proofs of loss a condition precedent to the enforcement of the policy 
and the proofs have been neither furnished nor waived, the insured fails to estab- 
lish his right to recover on the policy.” 

[3] Coming now to the contention of appellant that an instructed verdict 
should have been given it by the trial court, because the undisputed evidence show- 
ed that J. H. Whitley, the insured, was not, at the time the policy was issued and 
accepted, the sole and unconditional owner of the property destroyed, as such 
ownership was required by the terms of the policy. We find that it is shown by 
the undisputed evidence that J. H. Whitley and wife, Nellie Whitley, occupied 
the property, prior to its destruction, as their homestead; that it was the com- 
munity property of the two; that on the 27th day of June, 1929, Nellie Whitley 
dicd leaving children surviving her; that the policy in question was issued on the 
11th day of August, 1929, more than two months after the death of Nellie Whitley. 
From the facts stated it is apparent that J. H. Whitley, the insured, was not, at 
the time the policy was issued and accepted, the sole and unconditional owner ot 
the property destroyed ; 

We think the trial court erred in refusing to instruct a verdict for appellant 
on either, or both, of the reasons urged by appellant for such instruction. 

If, however, we are in error in the conclusions next above expressed, we are 
of opinion that the judgment should be reversed and the cause remanded upon 
two grounds urged by appellant for such reversal, to wit: First, that findings of 
the jury that appellee was not guilty of any fraud touching any matter relating to 
the insurance or subject thereof was and is so against the great weight and pre- 
ponderance of the evidence as to be clearly wrong. Second, that the court erred 
in refusing to set aside the verdict of the jury and grant a new trial for the rea- 
sons: (1) That the jury was guilty of misconduct prejudicial to appellant, while 
deliberating, in that they reached their verdict in answer to special issues 2, 3, 
and 4 on the ground that as there was no showing that the prosecuting authori- 
ties of the state and city had prosecuted the insured, Whitley, for arson, such 
failure to so prosecute him was proof that he was not guilty; (2) in that at least 
three or more of the jurors were directly influenced to agree to the verdict rend- 
ered, by reason of the fact that the jury argued, while considering their verdict, 
that since there was no showing that J. H. Whitley had been tried or convicted 
for arson he was not guilty of burning or procuring the burning of his house; 
and (3) in that the jury was influenced to render their verdict in answer to spec- 
ial issues 2, 3, and 4 by reason of the fact that some of the jurors, while delib- 
erating their verdict, argued that if the police were not interested enough to prose- 
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cute Whitley and had returned to him certain household goods taken from his 
house the day before the fire destroyed it, and stored in the house of one Clan- 
ton, they concluded that ‘Whitley was not guilty of arson. 

[4] The evidence shows that the house was burned about midnight on No- 
vember 27, 1930; that the 11th day of September, 1930, Whitley had an additional 
$500 insurance placed on his household goods; that shortly before the fire Whitley 
repaired a small building belonging to his friend, B. A. Clanton, for the purpose 
of storing his household goods, and that in a few days thereafter he did so store 
said goods upon which he had insurance; that the police took possession of the 
household goods stored at Clanton’s place, after the fire, and thereafter, upon de- 
mand of R. C. Whitley, nephew of J. H. Whitley, who lived with J. H. Whitley, 
the goods were by the police delivered to R. C. Whitley and took the receipt of 
|. H. Whitley therefor; and on the 30th day of July, 1931, about eight months 
after the fire, J. H. Whitley signed and swore to the following instrument: 
“Sworn Statement in Proof of Loss to the Providence Washington Insurance 

Company, Providence, R. I. 

“All household furniture destroyed by fire on the 27th day of November, 
\. D., 1930, at 7727 Ave. F, City of Houston, Texas. Said property belonging to 
J. H. Whitley, and said property being covered by insurance policy D-11366 and 
#D-131182, amounting to the total sum covered by said policies of one thousand 
($1000.00) Dollars. 

“{Signed| J. H. Whitley. 
“State of Texas. County of Ilarris. 

“Before me, the undersigned authority in and for said County and State, 
n this day personally appeared J. H. Whitley, who, first having been duly 
sworn upon his oath, states that the attached statement of household furniture 
destroved by fire on the 27th day of November, A. D., 1930, is a true and correct 
statement of property lost and that the prices therein stated are true cash 
market value of same. 

“TSigned] J. H. Whitley. 

“Subscribed and sworn to before me this the 30 day of July, A. D. 1931. 
[Signed] F. A. Collins, Notary Public, Harris County, Texas. [Seal.]” 

“Stamped: ‘Received Aug. 7 1931 Southwestern Adjustment Co.’” 

After a careful consideration of the evidence, we agree with the contention 
i appellant that the finding of the jury that the plaintiff Whitley was not guilty 
f any fraud touching any matter relating to the insurance or the subject thereof 
cither before or after the loss was so against the great weight and preponder- 
ince of the evidence as to be clearly wrong. 

[5] We also agree with the contention of appellant that the 1 rial court erred 
n refusing to grant appellant's motion for a new trial because of the miscon- 
duct of the jury complained of. 

Appellant filed its motion for new trial, alleging misconduct of the jury as 

iuse for setting aside the answers of the jury to special issues 2, 3, and 4, sub- 
mitted by the court. 

Upon hearing of the motion, W. L. Walker, one of the jurors, testified that 
while the jury was considering what answers should be made to said special 
ssues, the receipt given by J. H. Whitley, to the police for the return of his 
household goods, was mentioned by some of the jurors; that such receipt was 
discussed by the jury; that the dsicussion was in part that the receipt showed 
that on it was written, “arson case”; that all of the jurors agreed that the reason 
the goods had been returned to J. H. Whitley was that they did not have a 
case against him; that the jurors took the return of the goods to Whitley into 
consideration in arriving at their verdict on issues 2, 3, and 4: that the jury also 
discussed whether Whitley had been indicted, prosecuted, tried or convicted, or 
acquitted of the charge of arson; that there was a great deal of argument by 
the jury along this line; that such was the main discussion; that the discussion 
over the proposition that defendant had not shown that Whitley had not been 
tried, convicted, charged, or acquitted on a charge of arson, had influenced his 
decision as a juror in making answers to special issues 2, 3, and 4: that such 
discussion led him to believe that they had not made a case against J. H. Whitley; 
that some of the jurors argued that if the state of Texas and the police depart- 
ment did not want to sock it to Whitley, it was not up to the jury to do anything 
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about it; that among those using the argument stated was Mr. O'Leary, the 
foreman of the jury, who said the state had not made a case against Whitley; 
that he knew that besides himself, Mr. Turner and the two Deckers were 
influenced by such arguments in making their answers to special issues 2, 3, 
and 4; that his vote on the answers to said issues was changed on account of 
those discussions; that before said arguménts were made the four jurors named 
were in favor of answering the issues 2, 3, and 4 in the affirmative; and that they 
did not change their conclusions until after such arguments were made. 

T. H. Decker, a juror, testified that the discussion as to the charge of arson, 
the receipts signed by Whitley, and the release of Whitley's goods was mainly 
what influenced some of the jurors in making answers to special issues 2, 3, 
and 4. 

The remainder of the testimony of Decker and the testimony of J. H. Turner, 
another juror, corroborates the testimony of Juror Walker. 

Having reached the conclusions that the judgment should be reversed and 
that judgment should be here rendered for appellant, for the reason stated in 
our discussions of the first two propositions herein discussed, it is accordingly 
so ordered. 

Reversed and rendered. 


MAZZELLA v. HANOVER FIRE INS. CO. No. 7658. 
Supreme Court of Appeals of West Virginia. March 20, 1934. 
Rehearing Denied June 11, 1934. 
174 Southeastern Reporter (2d) 521. 
INSURANCE. 

Uncontradicted testimony, showing that in proof of fire loss values were 
claimed and sworn to by insured which’ were grossly excessive on any possibl 
theory of loss, established false swearing which rendered fire policy void. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Syllabus by the Court. 

False swearing in a proof of loss under a fire insurance policy that voids 
the policy under its terms, is shown to exist as a matter of law when the uncon 
tradicted testimony shows that in such proof values were claimed and sworn to 
by insured which were grossly excessive on any possible theory of loss. 

Error to Circuit Court, Brooke County. 

Action by John Mazzella against the Hanover Fire Insurance Company. 
To review a judgment based on a directed verdict for defendant, the plaintifi 
brings error. 

Affirmed. 

P. J. McGuire, of Wellsburg, for plaintiff in error. 

Steptoe & Johnson, of Clarksburg, Ramsay & Wilkin, of Wellsburg, and 
James M. Guther, of Clarksburg, for defendant in error. 

KENNA, Judge. 

John Mazzella brought an action in assumpsit in the circuit court of Brook« 
county on a fire insurance policy insuring his household goods issued to him by 
the defendant, Hanover Fire Insurance Company, in the sum of $2,000. From a 
judgment based upon a directed verdict for the defendant, Mazzella prosecutes 
this writ of error. 

The principal defense in the trial court was that Mazzella, by false swearing 
in his proof of loss, had forfeited the benefit of the policy in accordance with its 
terms. The fire occurred at Follansbee in the early morning .of August 19, 
1930, and was plainly of incendiary origin. Some one had gained access to the 
Mazzella dwelling without breaking and had placed two tubs, one in the living 
room and one in the dining room, had filled them with some inflammable liquid 
and connected them with a fuse running through the kitchen to the back of the 
house. In addition, bed clothing was saturated with some inflammable material 
and ignited in two upstairs bedrooms. The fire was promptly discovered and 
extinguished without destroying the evidence of incendiarism. Mazzella had 
left Follansbee on the 17th of August and gone to visit a sister in Richwood, for 
the first time in several years. The proof does not connect Mazzella with the 
origin of the fire in a manner sufficient to serve the defendant beyond furnish- 
ing a strong background for the charge of false swearing. 
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In his proof of loss, Mazzella listed every article of his household furniture 
and furnishings as being completely lost and admittedly claimed their value at 
their full cost new in the total of $3,118, and explicitly claimed that his actual 
loss was $3,000 as a result of the fire. The reason for the discrepancy of $118 
does not appear. In the account filed with his declaration, he claimed as his 
entire loss the sum of $1,368.50. Later, Mazzella filed an amended account with 
his declaration, claiming that his actual loss was the sum total set forth in the 
proof of loss. Without recounting the tedious details that would be necessary 
to demonstrate that the claim of Mazzella as to the condition of the articles 
claimed to be destroyed and their value could not have been tendered by him 
in good faith, we deem it sufficient to say that in our opinion there is no escape 
from the conviction that the proof at the trial shows plainly that Mazzella was 
guilty of intentionally swearing to a grossly excessive estimate of his loss in 
filing his proof with the company. At the time that this proof of loss was filed, 
Mazzella had caused to be made two separate listings of the articles in the 
house at the time of the fire according to their replacement prices. These list- 
ings were both under 50 per cent. of the total loss claimed by Mazzella. He 
had them before him at the time he filed his proof of loss. True, these listings 
did not include a piano, a.radio, and a sewing machine. As to the piano, Maz- 
zella listed it in his proof of loss at $750. The proof showed that when it had 
been acquired by him two or three years before the trial, its estimated value 
did not exceed $500. As to the radio, the evidence casts considerable doubt upon 
its ownership by Mazzella in addition to failing to show that it was by any 
means a total loss. Adding these omitted articles to the listings Mazzella caused 
io be made, could not on any conceivable theory bring the amount of those 
listings up to the amount claimed by Mazzella as his loss. But conceding every- 
thing that he might claim in this respect, the assertion of total loss of every 
article in the house and value based on replacement new, both plainly set forth 
and sworn to in the proot of loss, cannot be defended on any theory. 

It is argued that since the policy was for $2,000 only, Mazzella’s proof of 
loss was not fraudulent because it could legitimately be brought to the figure 
ot $2,000. This reasoning will not do. The excessive figure was obviously 
intended for its effect in recovering the amount of the policy, first by negotiation 
with the company, and, failing in that, by jury trial. 

We cannot avoid the conclusion that this claim was intentionally excessive 
and that as such it voids the policy. Riley v. Insurance Co., 80 W. Va. 236, 92 
». B.. 487, LR, A ISITE, Sea. 

Realizing the caution required of trial judges in taking cases from juries 
and directing verdicts, and viewing this proof, as we must, most favorably to the 
plaintiff, we yet cannot see but that the trial judge was plainly right in his con- 
clusion, and, therefore, are of opinion that the judgment of the circuit court of 
Brooke county must be affirmed. 

Affirmed. 
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MARINE 


UNION MARINE & GENERAL INS. CO., Limited v. KULJIS. No. 7287. 
Circuit Court of Appeals, Ninth Circuit. April 12, 1934. 
70 Federal Reporter (2d) 231. 
INSURANCE. 


Finding that insured did not cancel marine policy authorizing cancellation on 
ten days’ notice held unsupported, where evidence showed that insured uncondi- 
tionally requested cancellation and insurer’s agent returned policy to insurer for 
cancellation. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

Appeal from the District Court of the United States for the Western District 
oi Washington, Northern Division; Jeremiah Neterer, Judge. 

Action by A. Kuljis against the Union Marine & General Insurance Company, 
Limited. Judgment for plaintiff (4 F. Supp. 424), and defendant appeals. 

Reversed. 

S. Hasket Derby, of San Francisco, Cai., and Howard G. Cosgrove of Seattle, 
Wash. (Derby, Sharp, Quinby & Tweedt, of San Francisco, Cal., and Cosgrove & 
Terhune, of Seattle, Wash. of counsel), for appellant. 

Sather & Livesay, of Bellingham, Wash., for appellee. 

Before Wilbur, Sawtelle, and Garrecht, Circuit Judges. 

SAWTELLE, Circuit Judge. 

June 30, 1932, appellant, defendant below, through its duly authorized agent, 
1). A. Buryee & Co., at Everett, Wash., issued to appellee a marine insurance pol- 
icy insuring appellee’s gas boat, the Tiger, against loss by fire. September 14, 1932, 
the boat was destroyed by fire, and appellee successfully prosecuted in the District 
Court this suit to recover the amount of the policy. Appellant contended in the 
trial court and contends on this appeal that the policy was voluntarily canceled by 
appellee prior to the loss. The trial court’s finding on this issue, assailed by appel- 
lant as unsupported by the evidence, is as follows: “That prior to the fire the 
plaintiff had requested the cancellation of said policy, but some correspondence 
arose between the defendant and the plaintiff with relation thereto, and the policy 
was not cancelled prior to the said fire or at any time” 

The policy contains the following cancellation clause: “Either party may cancel 
this policy by giving 10 days’ notice in writing. If cancelled at request of under- 
writers pro rata daily rates to be made. If cancelled at request of assured, returns 
to be made on basis of standard short rate scale.” 

Prior to the loss, appellee had not paid the premium on the policy. August 
29, 1932, about two weeks before the boat was destroyed, appellee wrote to Duryee 
& Co., appellant’s agent, as follows: 

“Regarding my insurance policy for the boat Tiger, I inquired at all the Com- 
pany’s buyers and I am unable to find the policy. 

“T wish to cancel this policy because I find I am unable to carry it any longer 
as the fishing season is very poor this year. I will renew this policy next year if 
| hid T can carry it again. I am very sorry to have to cancel this policy.” 

August 30 Duryee & Co. replied thereto, as follows: 

“In reply to your letter of August 29 in reference to Union Marine and Gen- 
eral policy No. 1898, we are unable to understand where this policy could have 
gone as it was mailed to you some time ago. However, we will be glad to send 
you a copy of the policy if you so desire. 

“In reference to cancellation of this policy, we wish to advise that there is 4 
3 percent. guaranteed premium on the policy. This is true of all marine policies 
covering boats in Puget Sound this year. There is a total premium of $464.10. lf 
the policy is cancelled at this time, you will receive a refund of $249.90. You can 
continue this policy until the end of the fishing season at no additional cost to 
you. In other words, if you cancelled this policy after the 5th of November you 
will receive back as much money as you would if you cancelled it at this time 
The reason for this is because of the 3 per cent. guaranteed premium. , 

“It is our suggestion that you continue the policy at least until the end of the 
fishing season. Kindly advise your wishes in this matter.” 

September 1 the insured again wrote Duryee & Co., as follows: 
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“Regarding my letter of the 29th, I wish to cancel my policy from that day on. 

“But I do not understand why I have to pay so much money for a policy 
which I carried for less than two months. Here in Bellingham people cancel their 
policies and they pay for only the length of time they carry it, and I intend to do 
the same. 

“I believe there is enough refund from the last year’s policy to pay for these 
two months I carried the policy. 

“The reason I have to cancel this policy is because I just made enough money 
to pay for my board and fuel, so I just can not carry it any longer as I can not 
pay for it. 
~ “Tam sorry I have to cancel this policy but it is the only way out. The next 
time I take out a policy I shall take it out from your company as I was very much 
satisfied with it. 

“Hoping to hear from you soon.” 

September 6 Duryee & Co. wrote the insured: 

‘In reply to your letter of September 1, we believe you are wrong in your 
statement that in Bellingham people cancel their policies and pay for only the 
length of time they carry the insurance. This is not true, however, under marine 
policies, and if you will ask any marine agent in Bellingham, they will inform you 
that the guaranteed premium must apply. This is true of all boats owned by 
individuals. 

“However, we are taking this matter up with the company and will advise as 
soon as we hear from them.” 

September 6 Duryee & Co. also wrote to J. A. Graessner Company, appellant’s 
event at Seattle, Wash., inclosing copies of the correspondence with appellee 
regarding the cancellation of his insurance policy, and asking that Graessner 
Company “look into this matter and advise in order that we may give him an 
answer to his letter of September 1.” September 9 Graessner Company replied 
thereto as follows: 

“We duly received your letter of September 6 and wish to advise that if the 
premium on this vessel has been paid to you, we are required to demand a guar- 
anteed premium of 3 per cent. under the terms and conditions of the Motor Vessel 
\greement 

“If you have been unable to collect the premium, it will be in order to cancel 
the policy on a pro rata basis for non payment of premium, in which event, please 
return the policy to us immediately or a Lost Policy Receipt. We might advise 
however, if it is necessary to cancel on account of non payment of premium, our 
company will prohibit us from writing insurance for this owner again, and we 
therefore sincerely trust this action will be unnecessary. 

“We note this owner states certain policies issued in Bellingham have allowed 
owners pro rata cancellation, which undoubtedly means that the Bellingham agent 
has intentionally cancelled certain policies for non payment of premium. 

“As you know, all boats coming within the terms of the Motor Vessel Agree- 
ment carry a guaranteed premium of 3 per cent. for Puget Sound operations. 

“Trusting you will advise us final disposition of this case, at your early con- 
venience, we are.” 

_ Thereafter, by letter dated September 12, two days before the loss, Duryee & 
Co. wrote the insured that they had picked up the policy in question “at the Fish- 
ermen’s Packing Corporation and have sent it back to the company for cancella- 
tion,” and “Will advise you the amount of the earned premium under this policy 
as soon as we hear from the company.” ji 


lhe foregoing correspondence constitutes all the material evidence on the 
issue Of cancellation, and we agree with appellant that this evidence is insufficient 
‘o support the finding of the court that the policy was not in fact canceled. 

The policy contains a provision that it may be canceled by either party upon 
ten days’ written notice. The insured’s letters to Duryee & Co., dated more than 
ten days prior to the loss, contain unmistakable language evidencing his determina- 
tion to cancel the insurance. In his first letter the insured said, “I wish to cancel 
this policy because I find I am unable to carry it any longer :” and on September 
1 he reiterated his emphatic and unequivocal request for cancellation of the policy, 
Regarding my letter of the 29th, I wish to cancel my policy from that day on.” 
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in 32 C. J. 1260, it is said: “If by statute or contract insured has the privilege 0; 
cancelling the policy at his pleasure, the company’s consent is not a prerequisite 
to cancellation.” 

That appellant's agents considered the policy canceled is shown by their action 
in taking possession of the policy on September 12 and sending it to the company 
ior cancellation and adjustment of the premium, after having unsuccessfully 
attempted to persuade appellee to continue the policy in force until November § 
by paying the minimum 3 per cent. guaranteed premium. 

In Parsons & Arbaugh v. Northwestern Nat. Ins. Co., 133 Iowa, 532, 110 N. 

W. 907, the policy contained a provision that it might be canceled at any time at 
the request of the insured. The court there said: “The policy of insurance was 
surrendered to the company for cancellation by the insured several days before 
ihe fire and by it accepted for that purpose, but the unearned premium had not 
been returned [as requested by the insured]. The insured had done all he could 
to effect the cancellation of the policy prior to the loss and so had the company, 
save that the unearned premium had not been actually paid to the insured. Though 
the assent of two is required to make a contract, one can terminate it. To facili- 
tate doing so is the object of provisions concerning cancellation contained in insur- 
ance policies for these are not needed where parties can mutually agree. * 
The insured having so requested, cancellation necessarily followed. He could «& 
no more save surrender the policy. Having done so, the contract was canceled— 
was at anend. * * * The request is all that is essential to a cancellation, but 
the policy must be surrendered to secure the return of the unearned premium. The 
design of the paragraph was to enable one party to the contract to cancel it with- 
out the consent of the other, and, to this end, precisely what was necessarv to 
accomplish this result was prescribed.” 

See, also, Crown Point Iron Co. v. A®tna Ins. Co., 127 N. Y. 608, 28 N. E. 
653, 14 L. R. A. 147; Gately-Haire Co. v. Niagara Fire Ins. Co., 221 N. Y. 162, 
116 N. EF. 1015, Ann. Cas. 1918C, 115; Johnson & Stroud v. Rhode Island Ins. Co., 
74: Ne 20, 93S. 755: 


The authorities relied upon by appellee are distinguishable from the case at 
bar. In American Trust Co. v. Life Ins. Co., 173 N. C. 558, 92 S. E. 706, 707, the 
policy contained no provision authorizing its rescission or cancellation at the 
option of one of the parties. In Artificial Ice Co. v. Reciprocal Exchange, 192 
Towa, 1133, 184 N. W. 756, the cancellation relied upon by the insurance company 
was held insufficient because not in the form prescribed by the cancellation clause 
of the policy. In Home Ins. Co. v. Chattachoochee Lumber Co., 126 Ga. 334, 55 
S. E. 11, the loss occurred before the expiration of the five days’ notice of can- 
cellation to the insured required by the policy, and there was no agreement of 
the parties for immediate cancellation. In Barbour v. St. Paul Fire & Marine Ins 
Co., 101 Wash. 46, 171 P. 1030, 1031, the question was whether the policy had 
heen canceled by mutual consent prior to the loss, and the court held that the 
evidence was insufficient to prove such cancellation, saying: “It is plain that she 
[the insured] intended to cancel the policy, and that the insurance company was 
willing to do so. But before the insurance company would actually cancel the 
policy, it required that a receipt be signed. This receipt was not signed, and, as 
nothing further was done, the policy remained in full force and effect.” 

In that case it dees not appear whether the insured had in fact a right to 
cancel the policy, “Assuming, but not deciding,” said the ¢ourt (page 50 of 101 
Wash., 171 P. 1030, 1031) “that Mrs. Barbour [the insured] had authority to 
order a cancellation of the policy, we do not think the policy was actually can- 
celed.” In the case at bar, the right of the insured to cancel the policy is unques- 
tioned. 

The cancellation clause of the policy provides that, if cancellation be at the 
request of the assured, the premium shall be computed on the basis of standard 
short rate scale. Appellee contends that his letter of September 1 discloses that tt 
was his intention to cancel the policy on a pro rata basis, but that the compan) 
did not consent thereto, but insisted on payment of the 3 per cent. guaranteed 
premium, which would continue the policy in force until November 5. “It thus 
appears” contends appellee, “that before the ten day period had elapsed following 
August 29th, plaintiff and defend: int were negotiating for a satisfactory basis ot 
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terminating the policy and that they had not reached a basis satisfactory to both 
sides at the time the boat was destroyed by fire on September 14.” Accordingly, 
argues appellee, the rule to be applied is this: “Where cancellation is attempted 
in a method different from that specifically authorized by the policy of insurance 
or by statute, such cancellation will not be effective unless the minds of both 
parties to the agreement have met. It was on this basis that the trial judge 
decided in favor of the plaintiff.” In other words, it is the contention of the 
insured that his request for cancellation of the policy was conditioned upon 
acceptance by the company of a pro rata cancellation. For all that appears in the 
record, appellee’s policy may have been canceled on a pro rata basis. Graessner 
Company’s letter of September 9 to Duryee & Co. discloses that it is customary 
to cancel on a pro rata basis in cases where it is impossible to collect the pre- 
mium. However, the rate or basis of cancellation is entirely immaterial to the 
question before us, namely, whether the contract was in fact canceled by the 
insured. By his letters, the insured clearly and unequivocally requested cancellation 
of the policy. His request for cancellation was in no wise conditional. See Ellis v. 
Hartford Fire Ins. Co. (Tex. Civ. App.) 21 S.W.(2d) 88, 91: Crown Point [ron 
Co. v. tna Ins. Co., supra, 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147. The 
court erred therefore in refusing to find for appellant. 
Reversed. 


OF HARTFORD, CONN. No. 360. 
Circuit Court of Appeals, Second Circuit. April 9, 1934. 
70 Federal Reporter (2d) 324. 
1. INSURANCE. 

Person must have insurable interest in subject-matter of insurance to claim 
under marine policy issued for account of whom it may concern. 

(For other cases, see Insurance, Dec. Dig. 114.) 

2. INSURANCE. 

Marine policy insuring charterer for account of “whom it may concern” held 
not to cover owner's liability for cargo loss, where, in case of legal liability cover- 
age, as distinguished from cargo insurance, term “assured,” was expressly limited 
to parties to contract. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 

_ Libel in admiralty by Frank A. Lowery against the Connecticut Fire Insurance 
Company of Hartford, Conn. From the final decree for libelant (5 F. Supp. 325), 
respondent appeals. 

Reversed, and libel dismissed. 

Bigham, Englar, Jones & Houston, of New York City (Leonard J. Matteson 
and Richard F. Shaw, both of New York City, of counsel), for appellant. 

William J. Mahar, of New York City, for appellee. 

Before Manton, Swan, and Chase, Circuit Judges. 

Swan, Circuit Judge. ' 

"his appeal presents a single question of law involving the interpretation of 
the contract of insurance sued upon. Lowery, the libelant, was the owner of the 
canal steamer Frank A. Lowery and several barges. For the Barge Canal season 
ot 1932, the steamer and her consort barges were under charter at a per diem 
rate of hire to Hedger Transportation Company, Inc., by the terms of which 
charter the owner was to pay wages of the crew and provide provisions and nec- 
tssary supplies for operation of the steamer and barges as a unit, and the char- 
lerer was to obtain insurance to cover legal liability of the owner and of the 
steamer and her consorts. In the latter part of April, 1932, a cargo of grain was 
aden upon the barges for shipment from Buffalo to New York under a charter 
party in the usual canal form executed between Hedger Transportation Company 
and the owner of the cargo, Norris Grain Company. In the course of the voyage, 
one of the barges struck a bridge abutment in the canal and sank, causing a total 


loss a + ’ : * . : : 
‘oss of her cargo. For such loss the owner of the grain filed a libel in personam 
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against Hedger Transportation Company (which neither appeared nor made ans- 
wer) and in rem against the steamer F. A. Lowery, and a decree was entered 
finding the steamer solely at fault and awarding damages against her. This de- 
cree Lowrey settled for $9,000, incurring in defense of the suit a reasonable coun- 
sel fee of $570. His present libel seeks to recover this loss of $9,570 from the in- 
surance company, and the latter’s defense is a denial that Lowery’s liability for 
loss of the cargo was within the coverage of its policy. 

The policy in suit insures “W. E. Hedger Company Incorporated and/or 
Hedger Transportation Company, Incorporated, For account of whom it may 
concern; Loss, if any, payable to the Assured or the holders of certificates of in- 
surance issued hereunder.” It was an open policy covering cargo and/or legal li- 
ability at the assured’s election, with a different rate of premiums specified for 
each and for the combination of both. On April 28, 1932, Hedger Transportation 
Company filed with the insurance company’s agents a declaration that under the 
open policy it desired insurance “for Account of Whom it may concern. Loss 
Pavable to Assured or order on Carrier’s Legal Liability on account of cargoes of 
wheat, Buffalo to New York,” on named barges. The premium paid was for 
legal liability coverage only. Most of the clauses in the policy relate to cargo 
insurance; two clauses only refer to legal liability. 

Clause 28 reads: “This policy also to cover the legal liability of the Assured 
as Owners, operators, charterers, carriers, wharfingers, forwarders, freighters, 
etc., howsoever arising as to all cargoes at any time at the risk of the Assured, 
transported and/or intended to be transported between any of the points or places 
heretofore described in Paragraph 7 and the dates set forth in paragraph 9 hereof 
The assured agrees to report all cargo carried between the aforesaid places to the 
company and pay the premium for this coverage as to all such cargo. The com- 
pany admits the seaworthiness of all vessels as between the assured and the com- 
pany as to the legal liability coverage and the company further agrees that this 
Jegal liability coverage shall include all attorneys fees and legal costs arising from 
the defense of any liability so incurred by the Assured hereunder. The Company 
shall not be liable for any loss with respect to legal liability, unless the loss 
amounts to Twenty-five ($25.00) Dollars, each shipment separately insured.” 

Clause 36 is as follows: “Wherever in this contract the term ‘assured’ is used, 
it shall be deemed to mean and to refer to and include in addition to the named 
assured, the owners of the above described cargoes, where such cargoes are in- 
sured hereunder, in the same manner as though this policy were specifically issued 
to such owner or to the legal holder of certificates issued under and by virtue 
hereof. Where the insurance herein is only against the legal liability of the named 
insured the term ‘assured’ shall be deemed to mean and tc refer to and include 
the corporation or corporations named herein as parties hereto.” 


The District Court held the words in clause 1, “For account of whom it may 
concern,” applied to legal liability coverage as well as to insurance on cargo, and 
so expanded that coverage as to include Lowery’s legal liability and make him an 
assured. The correctness of that construction is challenged by this appeal. 

J1-3] The risk on this particular shipment was confined by the declaration 
and premium to legal liability. There was no insurance of the cargo; had there 
been, Lowery would doubtless have been protected. The John Russell (Canadian 
Co-op. Wheat Producers v. Barge John Russell), 68 F.(2d) 901 (C. C. A. 2). In 
order to be covered by a policy issued for the account of whom it may concern, 
it must appear that the person claiming the benefit of the insurance has an insur- 
able interest in the subject-matter covered by the imsurance. See Hooper v. Rob- 
inson, 98 U. S. 528, 25 L. Ed. 219: Hagan v. Scottish Union & Nat. Ins. Co., 186 
U. S. 423, 430, 22 S. Ct. 862, 46 L. Ed. 1229. Lowery had no insurable interest 
in Hedger’s legal liability as carrier; hence, if that was the subject-matter of the 
insurance, Lowery was not protected by the phrase “for whom it may concern. 
Indeed, Hedger’s legal liability to the cargo owner has never been adjudicated. The 
legal liability Lowery is asserting to have been insured is not Hedger's, but his 
own. That might have been insured either by himself or by Hedger, and the lat- 
ter, was, indeed, under a contractual duty by charter to obtain insurance covering 
Lowery’s legal liability. But the question is whether the policy Hedger obtained 
did cover it. We think it cannot be so construed. Clause 28 covers “legal lia- 
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bility of the Assured as owners, operators, charterers, carriers,” etc. Clause 36 
defines who is meant by “the assured.” The first sentence thereof declares that 
the term includes cargo owners in case cargo is insured under the policy; the sec- 
ond sentence declares that, in case of legal liability coverage, “the term ‘assured’ 
shall be deemed to mean and to refer to and include the corporation or corpora- 
tions named herein as parties hereto”; that is, the two Hedger corporations. 
This clause would be wholly futile unless it was intended to confine legal liability 
coverage to the named corporations. By so confining it and by limiting the words 
“for whom it may concern” to cargo coverage, both clauses are given a legitimate 
purpose and meaning. To extend the “for whom” clause so as to include Lowery 
as well as the Hedger corporations in effect leaves out of the policy clause 36. All 
the terms of a contract must, if possible, be harmonized and given effect. .Etna 
Ins. Co. v. Sacramento-Stockton §. S. Co., 273 F. 55, 58 (C. C. A. 9). 

At the argument O’Donnell v. Marine Transit Corporation, 146 Misc. 502, 261 
N. Y. S. 588, affirmed by the Appellate Division in 240 App. Div. 840, 266 N. Y. S. 
082, was relied upon as sustaining the construction contended for by the libelant. 
Subsequently, however, the decision was reversed by the Court of Appeals, 264 
N. Y. 101, 190 N. E. 165, on grounds which make it inapplicable, Judge Pound’s 
opinion stating that “We may assume, without deciding, that the policy in suit, 
covering Marine Transit Company, ‘on account of whom it may concern,’ covers 
and was intended to cover the plaintiffs.” Even this assumption is not persuasive 
in the case at bar, for it does not appear that the policy there in suit contained a 
clause identical with the above-quoted clause 36. 

It is true that it was the intention of Hedger to cover the legal liability ot 
Lowery as owner of the steamer and her consort barges, but the declaration of 
April 28th did not extend the insurance to a new subject-matter not included 
within the terms of the open policy. See Arnold y. Pac. Mut. Ins. Co. 78 N. 
y. 7, 14. Nor did the insurance of Hedger’s legal liability “as charterer” cause 
the insurer to become surety for the performance by Hedger of its contractual 
bligation to obtain insurance for Lowery. Indeed, no such contention has been 
made. 

For the foregoing reasons, we conclude that Lowery’s legal liability to Norris 
Grain Company for loss of its grain was not insured by the appellant, and the 
decree against it must be reversed and the libel dismissed. It is so ordered. 
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ACCIDENT 


MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N v. BALDRIDGE. 
No. 899. 
Circuit Court of Appeals, Tenth Circuit. April 5, 1934. 
70 Federal Reporter (2d) 236. 
INSURANCE. 


Suicide by insured who is insane is “accidental death” within accident policy 
providing for accidental death benefits. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

INSURANCE. ; , a 

To entitle beneficiary in Colorado to recover benefits for suicidal death 
under accident policy exempting death by suicide, intention of insured and 
insurer that contract should be performed in Colorado where exemption was 
invalid, must have existed at time contract was made in Wyoming where 
exemption was valid (§ C. L. Colo. § 2532). 

(For other cases, see Insurance, Dec. Dig. § 147[3].) 

INSURANCE. ; 

Where accident policy issued to Wyoming resident named Colorado resident 
as beneficiary, and exempted death by suicide, Wyoming law under which 
exemption was valid, and not Colorado law under which exemption was invalid, 
governed, precluding recovery by beneficiary for suicidal death while insured 
Was insane, since exemption was effected as finality when policy was executed 
tC. 1. -Cole: S$: 2532). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

Appeal from the District Court of the United States for the District 
Colorado; John Foster Symes, Judge. ; 

Action by Anna Baldridge against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

_ Philip E. Horan, of Omaha, Neb. (James J. Sullivan, of Denver, Colo. 
brief), for appellant. 

Harry N. Haynes, of Greeley, Colo. (Louis B. 
the brief), for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

Lewis, Circuit Judge. 


, on the 


Reed, of Greeley, Colo., on 


[1] Appellee, as the named beneficiary in an accident insurance policy, 
instituted this suit. She attached a copy of the policy and the application jor it, 
which was made a part of it, to her complaint and by reference made them a 
part thereof. The policy was issued by appellant, a Nebraska corporation, as 
insurer, to her brother, as insured, on July 1, 1927, on his said application therefor 
wherein he named appellee, his sister, as beneficiary and stated therein her 
address to be Eaton, Colorado. The policy was made and delivered to the insured 
at Casper, Wyoming, where he then resided. He changed his residence to Weld 
County, Colorado, on December 1, 1928, where he remained until his death on 
May 10, 1932. During that time he paid all premiums to appellant through its 
authorized agents in that county. His death resulted from a self-inflicted gun 
shot wound while insane. Suicide by one who is insane is accidental. 

On the facts stated, about which there is no controversy, the court direct ed 
judgment in favor of appellee for the death benefits. The only defense pleaded 
in the answer was that the contract of insurance was issued to and accepted by 
the insured while he = a resident and citizen of the state of Wyoming, “and 
that agreeable to the laws of said state it was expressly provided by said policy 
of insurance that suicide sane or insane was not covered thereby,” and that th 
laws of Wyoming in respect thereto are different from the laws of Colorado 

The insuring clause contained in the policy is this: 

“Against loss of life, limb, sight or time, resulting directly and independents 
of all other causes from bodily injuries sustained through purely Accide 
Means (Suicide, sane or insane, is not covered), and against loss of co on 
account of disease contracted during the term of this policy, respectively, sv 
ject, however, to all the provisions and limitations hereinafter contained.” 
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At the time this policy was issued Colorado had this statute (Compiled 
Laws of Colorado, 1921, § 2532): 

“From and after the passage of this act, the suicide of a policy-holder after 
he first policy year, of any life insurance company doing business in this state, 
sf ‘hall not be a defense against the payment of a life insurance policy, whether 
said suicide was voluntary or involuntary, and whether said policy-holder was 
sane or insane,’ 

That statute with slight and immaterial changes has been in effect since 
|43, and has frequently been applied by the Colorado courts. Head Camp of 
Woodmen v. Sloss, 49 Colo. 177, 112 P. 49, 31 L. R. A. (N. S.) 831; Weber v. 
Head Camp, Pacific Jurisdiction, Woodmen, 60 Colo. 529, 154 P. 728; Officer v. 
London Guarantee & Accident Co., 74 Colo. 217, 220 P. 499; Id., 78 Colo. 441, 
242 P. 989; Massachusetts Protective Ass'n vy. Daugherty, 87 Colo. 469, 288 P. 
8: Modern Brotherhood y. Lock, 22 Colo. App. 409, 125 P. 556. In some cases 
cited the Colorado Supreme Court said that the statute exhibited a policy of the 
state on the subject and that a suicide clause such as we have here is void; but 

those cases so far as the opinions show each of the policies was issued to 
ne residing in the state. The court also applied the statute to accident policies 
that insured against death. The statute did not pretend to control and necessar- 
ily could not control transactions outside the state. 

[2,3] Of course, the laws of a state or country have not by their own 
virtue extra-territorial force; but on the principle of comity the courts in each 
state will enforce contracts made in other jurisdictions, applying thereto the 
laws of the state or country where the contract was made, subject to certain 
exceptions. Parties to a contract may stipulate for its performance elsewhere, 
r that fact may be established by their mutual intention at the time the contract 
was entered into from facts and surrounding circumstances, and thus be inferred. 
Minor on Conflict of Laws ($ 159) says: 

“The locus solutionis of a contract primarily depends upon the intention of 
the parties. It is a part of the principle of freedom of contract to choose the 
place where a contract shall be performed. This choice may be expressed in 
the contract itself; if not, it may be inferred from the surrouding circumstances. 

“If no place of performance is named by the parties, a very strong presump- 
tion arises that the parties intend that it shall be performed where it is made 
But though this presumption is strong, it is not conclusive, and may be rebutted 
w evidence, or by clear inference from the surrounding circumstances, that the 
parties intended that the contract should be performed elsewhere.” 

So in - London Assurance .Co. Case, 167 U. S. 149, page 160, 17 S. Ct. 785, 
789,42 L.. E. 113, Mr. Justice Peckham, speaking for the court, said: 

“Gener nil speaking, the law of the place where the contract is to be per- 
red is the law which governs as to its validity and interpretation. Story, 

n his work on Conflict of Laws (section 280) says: ‘But where the contract is, 
either expressly or tacitly, to be performed in any other place, there the general 
ule is, in conformity to the presumed intention of the parties, that the contract, 
s to its validity, nature, obligation, and interpretation, is to be governed by the 
ww of the place of performance’. ” 

Other cases in that court that discuss and apply this rule are Coghlan v. 
Railroad Co., 142 U. S. 101, 12 S. Ct. 150, 35 L. Ed. 951; Hall v. Cordell, 142 U. 
S. 116, 12 S. Ct. 154, 35 L. Ed. 956; Pritchard v. Norton, 106 U. S. 124, 1 S. Ct. 
102, 27 L. Ed. 104; a & G. W. Steam Company vy. Phenix Insurance! 
Company, 129 U. S. 397, 9 S. Ct. 469, 32 L. Ed. 788; Cox v. United States, 6 Pet. 
72,8 L. Ed. 359. Minor at section 160 says: 

“It sometimes happens that a contract may be intended by the parties to be 
tformed, as to different parts thereof, in several places. If the contract relates 
weeded distinct and divisible acts, there is no difficulty in perceiving that as to 

each of these several acts in performance of the contract the contract may have 
\ separate locus solutionis. In reality, they are several contracts in one.” 

\ppellee’s counsel also cites authority to the effect that it is a general rule 
that the place of performance of a contract for the payment of money is the 
place where the payment is to be made; and relying upon these principles of 
law and the fact that the postoffice address of the beneficiary was given as 
Eaton, Colorado, counsel contend that the place of performance as to appellant’s 
bligation to her was Colorado. Therefore, he says the validity of the exemption 
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clause as to suicide is determined by the laws of Colorado, and it is void. Under 
the laws of Wyoming that clause is valid. But place of payment is not specified 

_[4, 5] The obligations of the insurer would be more burdensome if the 
validity of the policy was to be tested by the laws of Colorado, than by the laws 
of Wyoming. It was doing business in Colorado and must have know that 
such clause in a policy was void in that state. It is not a reasonable inference 
that insurer intended performance there. The beneficiary was not a party t 
making the contract. It cannot be assumed she had any knowledge of it prior 
to or at the time of its issuance and acceptance by her brother, and no intention 
on her part as to where it should be performed can be indulged. As to th 
obligations beneficial to insured personally, no such inference of intention cai 
be indulged inasmuch as it does not appear that he had any intention of leaving 
Wyoming at the time he accepted the policy. As to giving his sister’s address 
it 1s equally, if not more reasonable to infer that it was for the sole purpose oi 
communication by mail between insurer and beneficiary should occasion arise: 
e. g., loss of insured’s sight, limb, or time on account of disease. We therefore 
are forced to the conclusion that there is no basis for the inference claimed 
by the beneficiary. The intention of insured and insurer that the contract 
should be performed in Colorado must have existed at the time the contract 
was made to sustain her case. There are no suthcient facts and circumstances 
in our opinion to support her contention. The laws of Wyoming must b 
applied in determining the validity of the exemption. 

Minor at section 176 says: 

“So the validity of particular provisions in an insurance policy exempting 
the insurer from liability in certain contingencies: must in general be determined 
by the lex celebrationis of the contract. Like similar clauses of exemptions in 
bills of lading, they constitute independent collateral contracts executed * * *” 
—that is, the exemption is effected as a finality as soon as the contract containing 
it is made, if lawful where made. 

Reversed and remanded. 

Phillips, Circuit Judge (concurring). 

I agree that the contract was not to be performed in Colorado, and c 
in the result reached by Judge Lewis. 

In addition to the provision quoted by Judge Lewis the policy contains the 
following : 

“This policy does not cover death, disability, or other loss * * * resulting 
from insanity.” 

It is my opinion that these provisions of the policy limiting the coverage 
are valid, and that there was no liability to the appellee, even though the death 
benefit was payable in Colorado to the appellee as beneficiary upon the death 
of the insured. , 

My reasons therefor may be briefly stated. It is my opinion that, 

“The law of the place of contracting determines the validity and effect of : 
promise with respect to * * * (f) The nature and extent of the duty for the 
performance of which a party becomes bound (though not the manner of per- 
forming that duty)"”—unless the parties when entering into the contract intended 
to be bound by the law of some other state. Restatement, Conflict of Laws 
(Proposed Final Draft No. 2), § 353; Northwestern Mutual L. Ins. Co. v. McCue, 
223 U. S. 234, 246, 247, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57; Brown 
v. Ford Motor Co. (C. C. A. 10) 48 F.(2d) 732, 734; Federal Surety Co. v. Minne- 
apolis Steel & Mach. Co. (C. C. A. 8) 17 F.(2d) 242, 245, and cases there cited 
See also Minor on Conflict of Laws, § 170. 

Under the law of Wyoming, the provisions of the policy limiting the cover- 
age with respect to suicide are valid. Under Colorado law, they are void. The 
parties cannot be presumed to have contemplated a law which would render 
invalid a provision which they wrote into their agreement. It should not b« 
presumed that, after having written a provision into a contract, the parties 
intended it to be nugatory, and their action in that regard vain and useless 
Pritchard v. Norton, 106 U. S. 124, 137, 1 S. Ct. 102, 27 L. Ed. 104; Joffe v. Bonn 
(C. C. A. 3) 14 F.(2d) 50, 52. It therefore cannot be presumed that the parties 
to this contract intended that the law of Colorado should govern. 
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The provisions of the policy limiting the coverage are merely a means of 
defining what risks are insured against; they are in no sense immoral or wrong, 
contrary to public policy. I see no reason why a United States court sitting 
in the state of Colorado should not give full force and effect thereto. 


CONNECTICUT GENERAL LIFE INS. CO. v. MAHER. No. 6937. 
Circuit Court of Appeals, Ninth Circuit. April 13, 1934. 
70 Federal Reporter (2d) 441. 

INSURANCE. 

In action on accident policy, plaintiff alleging death by accidental means had 
burden to prove such contention by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

INSURANCE. 3 

In action on accident policy, presumption obtained that insured, falling from 
uindow, did not commit suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. oo ' 

Unless there is no reasonable hypothesis other than suicide of one imsured 
under accident policy, to be deduced from evidence, question of occasion of death 
by accidental means remains one for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
4, INSURANCE. ’ 

In action on accident policy, whether insured’s death resulting from fall from 


window was by accidental means, or whether she committed suicide, where cor- 
oner’s verdict was suicide, held for jury (St. Cal. 1929, p. 602). 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Northern 
District of California, Southern Division; Frank H. Kerrigan, Judge. 

Action by Robert Hazard Maher against the Connecticut General Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

F. Eldred Boland, Daniel V. Ryan, and Knight, Boland & Riordan, all of San 
Francisco, Cal., for appellant. 

J. E. Trabucco and Vincent Surr, both of San Francisco, Cal., for appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and Norcross, District Judge. 

Norcross, District Judge. 

From a judgment rendered upon verdict of jury in favor of appellee as bene- 
nciary of a policy of accident insurance issued by appellant, defendant below, the 
latter appeals. The policy was issued on March 3, 1930, to Helen M. Rohrer, the 
insured, who was a sister of appellee. By the terms of the policy appellant agreed 
to pay the beneficiary therein named the principal sum of $7,500 in the event of 
the death of the insured “resulting directly, and independently of all other causes, 
irom bodily injuries effected solely through accidental means.” The policy fur- 
ther provided: “This insuraance does not cover loss resulting from suicide, or any 
attempt thereat, sane or insane * * * or by disease or bodily or mental infirmity. 
. On August 17, 1930, the insured was killed as a result of falling to the 
pavement below from a window of an apartment on the sixth floor of an apart- 
ment house located on Pacific avenue, San Francisco, in which she was then resid- 
ng. At the time of her death the insured was the wife of J. H. Hoge to whom 
she was married June 20, 1930. Appellant by its answer denied that the insured 
ame to her death by accidental means. Upon the conclusion of the evidence 
defendant moved for a directed verdict upon the ground “that the evidence was 
not sufficient, and in particular that there was no evidence to show that the 
decedent Mrs. Hoge came to her death by accidental means, but, on the contrary, 
there is affirmative evidence sufficient to justify a directed verdict that she actually 
committed suicide.” Appellant’s specifications of error relied upon on this appeal 
ire as follows: 

_ (1) The verdict of the jury finding that Helen Hoge met her death by acci- 
dental means, as required by the policy, is unsupported by the evidence. 


”” 
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(2) The verdict of the jury finding that Helen Hoge did not commit suicide. 
while sane or insane, is unsupported by the evidence. 

The testimony and documentary evidence submitted upon the trial establishes 
the following facts: On Sunday night, August 17, 1930, a special police officer 
found the body of the insured on the pavement of the apartment house court. Her 
skull was crushed as a result of a fall. She was fully dressed except coat and 
hat. In one of her hands was a lady’s handkerchief which was tied in knots. The 
officer observed an open window above on the sixth floor, which proved to be in 
the apartment occupied by the decedent and her husband. The window sill was 
2 jeet from the floor, 35 inches wide, and measured 7 inches across from inside 
to outside. The lower window sash opened about 21% inches. There was found 
beside the open window a chair. The insured was thirty-two years of age at the 
time of her death. She was about 5% feet in height and weighed about 130 
pounds. She was married in October, 1923, to a Mr. Rohrer from whom she 
obiained a final decree of divorce five years later. She had been a schoolteacher 
since the age of eighteen, and continued in such profession until her second mar- 
riage. 

William Curtis, the police officer whe found the body of the insured, testified 


concerning the location of the window of the apartment and the view therefrom, 
as follows: 


“IT recall that the fleet came into the harbor the day before. From the bed- 
room you could look right through that window and see the fleet coming in. And 
the further you leaned out the further you could see, because there is one wing 
of that house to the right and one wing to the left. There is a courtyard and 
outside of the courtyard there was a wall of brick or concrete intersecting a little 
space. It was the lightwell of the basement. * * *” 


A number of witnesses called by the plaintiff testified concerning the normal 
character and disposition of the decedent as they had known her for many years 
prior to a time within a few weeks or months of her death, and prior to a time 
testified to by Dr. Reissel G. Ryan, a witness for defendant. The testimony of 
these several witnesses for plaintiff negatives any view of mental disorder or 
suicidal mania during any of the time covered by their testimony. 

Plaintiff, appellee, testified that a few days following the death of the insured 
he called upon Mr. Hoge and requested the insurance policy; that he asked Mr. 
Hoge if she had left any papers there or anything and he said, “No”; that Mr. 
Hoge said “there were no suicide letters or notes or anything.” 

Dr. Ryan, a witness for defendant, testified that he was a surgeon, duly 
licensed to practice; that he was a friend of the decedent’s husband, and with his 
mother called upon Mr. and Mrs. Hoge shortly after their marriage. He testified 
he observed the demeanor of Mrs. Hoge at that time: that “it was rather reserved, 
but within the normal range.” Some “two or three weeks later,” the witness tes- 
tified decedent called at his office, “very nervous and very much upset. * * * She 
had to get up and walk up and down my office and telling my nurse and myselt 
‘This is terrible.” * * * I couldn’t do anything with her. I gave her some nerve 
medicine and she went home. Two or three other, or probably four times, she 
came to my office, and acted in about the same manner. * * * Mrs. Hoge men- 
tioned her intention to commit suicide many times, practically every time I saw 
her. She always contended it was necessary. She insisted that her domestic rela- 
tions were perfectly happy, but said this was awful and there must be an end to 
it. I never did find what the trouble was: but I believe there was some mental 
condition. That was both professionally and personally. I am a surgeon and not 
a mental specialist, but there was something abnormal at least temporary.” The 
witness further testified that he sent the patient to the St. Francis Hospital for 
examination or “diagnostic curetage”; that he “curetted her, and sent a specimen to 
the laboratory, and Dr. Moody, the pathologist, returned a report of cronic 
endometritis.”. This was described by the witness as “not a serious condition. It 
simply means we are dealing with a condition of the uterus, and not an acute 
infection.” On the forenoon of the day preceding the death of Mrs. Hoge the 
witness made a professional call at her apartment. Concerning this call he tes- 
tified : 


“IT offered her some medicine. She said ‘No, when I get out of the influ- 
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ence, things will be just the same as before.’ She intimated she was going to 
do away with herself. * * * I gave her some luminal, which we sometimes give 
to nervous and excitable patients, and then I started to leave and she said: ‘Well, 
| will end it all. I am going to finish this business; going to kill myself.’ So 

went back and had another talk with her; tried to reason with her, and the 
luminal began to work then, and she became quiet, and I went hack to my office.” 

The witness testified upon his return to his office he sent for her husband, 
and that the testimony of the witness given at the inquest respecting that meeting 
was correct as follows: 

“I told him of her threat, and of her condition, and talked the case over; 
and I told him that it was my opinion that women who made those threats make 
them so frequently that the ones who usually make them do not carry them out, 
and as she was so solicitous regarding her condition and coming with trivial 
complaints, I thought she really wanted to live, and that it was a nervous out- 
burst, but we wanted to observe her.” 

“Mr. Hoge told me that on many nights he had been kept up all night by 
the same behaviour; and as a means of treating her and observing her further 
I suggested that he go out of town and go to his country place over the week- 
end, and get a rest for himself, and leave the patient alone and let her work 
it out, and I would drop in and see her again. 

“To amplify that Mr. Hoge when he went with me, told me that for two 
i three weeks probably Mrs. Hoge would wake up and turn on the radio, and 
turn on all the lights, and carry on just about the same as she had in my office, 
saying she was very unhappy, and ‘This is terrible’, and she could not get any 
sleep. * * * ‘she is just that nervous and I know she would not commit suicide.’ ” 

Concerning the statement of Mr. Hoge last mentioned, the witness testified 
that he said to Mr. Hoge: 

“Well, I don’t believe there is any mental aberration there, ‘and probably it 
vould be better to separate them and let him go away for a few days.’ ” 

The witness further testified: 

“On the occasion of my visit on that Saturday I neither concluded that she 
was likely to commit suicide nor that she was not likely to commit suicide. I 
did not know either way. The woman was upset. I quieted her. I wanted to 
send her back to her husband but they both worked on each other. He told me 
that it was better to separate for a day or two and calm her down. I felt that 
was the better thing to do, and I then suggested ‘All right, that is a good idea.’ 
‘You go to your country home and leave Mrs. Hoge alone, and we will see what 
happens.’ It was my intention to go back Sunday.” 


Dr. Ryan responded to a professional call out of the city early the follow- 
ing morning. Upon his return he was advised of the death of Mrs. Hoge. 

Relative to the amount of luminal administered to his patient on the occasion 
of his yisit the day preceding her death the witness testified: “I gave her either 
three grains or four and a half grains. I do not recall if I left more than I 
instructed her to take. I do not believe that I did.” The attention of the witness 
was directed to an excerpt from the Dispensary of the United States, 1927, page 
828, as follows: 

“Large doses have a marked depressant action on the circulation * * * There 
have been a considerable number of cases of more or less serious toxic action, 
at least one of which ended fatally: (Phillips (Journal), American Medical 
\ssociation, 1922, LXXVIII, p. 1199), has collected reference to sixteen cases 
of poisoning. This is usually characterized by a fever, and a dermatitis * * * 
\maurosis, mental confusion, ataxia and aphasia have been reported in isolated 
cases. In a number of instances quantities of 4% grains in 24 hours have pro- 
duced active poisoning. Phillips concludes that a single dose should never 
exceed 0.1 gram (1% grain) nor 0.2 gram (3 grains).” 

Commenting upon the foregoing excerpts the witness testified: 

“I think that is the difference between theory and practical medicine. I have 
used luminal many years, and many of these things theoretically are not borne out 
practically. I would say it is wrong.” 

Concerning the effect of luminal the witness also testified: 

“IT know Dr. Chauncey Leake very intimately. * * * I do not know of any 
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better pharmacologist. 1 believe he is right that luminal has the effect of inter- 
rupting the brain impulses. He was also correct in saying that an impulse to the 
muscle would seem to be interrupted on the way, and the muscle does not get the 
proper command. I think within a reasonable time it would be true that a person 
walking around would think that his muscles would do one thing and they would 
do another.” 

The husband of decedent was not called as a witness. His son, who also 
resided at the apartment, testified: 

“I saw her the day she died * * * . I was leaving the house at noon. * * * 
I knocked on the door and went in. She was in bed, and she looked like she was 
groaning, and she was rolling all around, and I asked her if she needed a doctor, 
and she said ‘No, it was something that did not concern me.’ She wanted to 
be alone, so I left. She appeared to be nervous. I returned between 7:30 and 
8 o’clock p. m. * * * The first I knew was when the officers came to the door 
and spoke to me. * * * I noticed the finger marks that Officer Cooper testified to 
I noticed them on the inside; I noticed it here (indicating the right end of the 
window sill). I did not notice any foot marks.” 

James J. Cooper, an inspector of police, called to the scene upon finding the 
body of Mrs. Hoge, testified as a witness for defendant as follows: 

“* * * We found the room to be in perfect order except a chair which was 
placed near the window and which looked like some one had either sat upon it 
or stood upon it. * * * We found foot prints and finger prints on the window 
sill of this open window * * * . I do not exactly recall just what the finger prints 
were but it seems to me that they were of a sort of sliding nature, as if some 
one hung on the outside of the window. There was just one foot print on the 
window sill. I do not recall whether it was the heel or the sole of the foot, on 
the ledge. * * * The marks of the finger prints were, as nearly as I can recall, 
of an even line, they were the same at the beginning! as at the end. The palm 
did not follow and obliterate the fingers. They were finger prints on the window 
ledge not the palm of the hand. The window sill means a narrow ledge, seven 
inches, at the foot of the window. The finger prints were on the outside of 
the ledge, not on the inside of the window sill. The foot print also was on the 
outside.” 

The coroner’s certificate of death, as appears from the records of the Cali- 
fornia state board of health, contains the statement: 

“The cause of death was as follows: crushing of the skull. Sticide—by 
jumping from window while mentally deranged.” 

[1] Appellee having alleged death by “accidental means” it was incumbent 
upon him to prove this contention by a preponderance of the evidence. U. S 
Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 946, 953. The fact that 
insured died because of the fall is undisputed. Assuming that there was evi- 
dence sufficient to support a conclusion of the jury that the insured did not intend 
to commit suicide but that her death was occasioned by leaning out the window 
too far for the purpose of better viewing the fleet and in so doing was overcome 
by the law of gravity and fell to the pavement below, will such a state of facts 
establish death by accidental means as distinguished from accidental death? This 
question has been answered in the affirmative by the decision of this court in 
U. S. Fidelity & Guaranty Co. v. Blum, supra. From that opinion we quote: 

“Counsel for plaintiff in error suggests a hypothesis which supposes that the 
deceased, not having been affected with dizziness, had voluntarily placed himself 
head foremost at the outer ledge of the window, and so near the outer edge as 
to he within the danger zone and beyond the point where the laws of gravity and 
friction would tend to hold him; that is, in a position where the laws of gravity 
would tend to pull him over the ledge to the sidewalk beneath. If such were 
the case, it is argued that, although the fall might have been involuntary, the 
means which he selected would be voluntary, and the injury following could not 
be held to have been occasioned by external, violent, and accidental means. * * * 

“Now, extending the doctrine of this latter case to what might have hap- 
pened with Blum, if he deliberately placed himself in a position where he would 
fall, realizing that such would be the result of his act, then it could not be said 
that his injury came about through external, violent, and accidental means within 
the terms of the policy; this because the act would be voluntary and deliberate, 
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and the result could not have been unforeseen. But if he voluntarily placed him- 
self in a position of danger, even recklessly though it may have been, and through 
accident, hy misstep or miscalculation, or through the force of gravity not antici- 
pated or foreseen, and was precipitated from the window ledge, the cause of 
the injury would have been through accidental means within the meaning of the 
policy.” M3 pares : 

See, also, opinion of this court in Wells Fargo Bank & Union Trust Co. v. 
Mutual Life Ins. Co., 66 F.(2d) 890, 895. 

[2-4] With the cause of death established, and with the aid of the well 
recognized presumption against suicide (22 C. J. 95), the plaintiff had established 
a prima facie case to go to the jury. Defendant, to offset any inference that 
death may have been occasioned by accidental means and to overcome the pre- 
sumption against suicide, offered in evidence the record of the coroner’s inquest, 
by statute made “prima facie evidence * * * of the facts therein stated” (St. 
Cal. 1929, p. 602), and testimony to show a motive for, and an intent to commit, 
self-destruction. 

Unless there is no reasonable hypothesis other than suicide to be deduced 
irom the evidence submitted, the question of the occasion of death by accidental 
means remains one for the jury to determine. Pythias Knights’ Supreme Lodge 

Beck, 181 U. S. 49, 21 S. Ct. 532, 534, 45 L. Ed. 741; Mutual Life Ins. Co 
y. Gregg (C. C. A.) 32 F.(2d) 567; U. S. Fidelity & Guaranty Co. v. Blake 
(Cc. C. A.) 285 F. 449; U. S. Fidelity & Guaranty Co. v. Blum, supra. 

Unless it can be said that the expressions of the decedent to the effect that 
she was going to commit suicide, taken in connection with all other facts and 
circumstances in the case, leave no other reasonable conclusion than that of 
suicide, it was a case for the jury. Expressions of this kind are not of them- 
selves controlling. The evidentiary weight to which they are entitled is very 
largely, if not entirely, dependent upon the character of the individual making 
the same. There is probably nothing more difficult than a correct diagnosis of 
human character. Some individuals may frequently make threats to take their 
own lives or those of others, and the likelihood of such threats being carried 
out be highly improbable. Upon the other hand, some persons most likely to 
carry out a formed idea may never express the same in advance of the act. 

Excepting the expressions of the deceased in the nature of threats of suicide, 
the other facts and circumstances of the case are consistent with the theory of 
leath by accidental means. People sometimes do lean out of windows too far 
and fall therefrom when there is little or nothing to suggest a motive of self- 
lestruction. The circumstance of the fleet coming into the Bay of San Fran- 
isco and its possible limited observance from the window with a broader view 
hy leaning out, presents for consideration whether that situation may not have 
occurred. With the possible exception of a hat the deceased was fully dressed 
for leaving the apartment, if such may have been her purpose. She left no writ- 
ten notes or messages, which not infrequently is the act of one about to commit 
suicide. Pilot Life Ins. Co. v. Wise (C. C. A.) 61 F.(2d) 481. The situation here 
snot similar to those cases in which death has been held as a matter of law to be 
the result of suicide, for in those cases no other reasonable hypothesis of death, 
other than self-destruction, was shown. New Amsterdam Cas. Co. v. Breschini 
(C.C. A.) 64 F.(2d) 887; Mutual Life Ins. Co. v. Gregg, supra. 

We think it may not be said that the facts of this case point any more un- 
tringly to suicide than did the facts considered by this court in the case of Su- 
preme Lodge K. P. v. Beck, 94 F. 751, and by the Supreme Court in that case 
ipon appeal. Pythias Knights’ Supreme Lodge v. Beck, supra. In that case no 
me witnessed the shooting of Beck, who died as the result of a gunshot wound 
nflicted by a gun carried in his own hand. In that case also there was a coroner’s 
verdict of suicide. While there was no express utterance of an intent to take his 
life, there were expressions such as “a man that has as much trouble as he had, 
the sooner the end came the better,” and “a man ‘would be better off dead than 
living.’” Two guns kept in his house were concealed by the domestic then em- 
ployed by direction of his wife. There were no powder marks on the face, as 
there would have been had the gun not been held close tg the skin. Commenting 
upon the facts of that case the Supreme Court in its opinion said: 
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“The discharge of the gun may as well have happened from the careless con- 
duct of a drunken man as from an intentional act. At any rate, the question was 
one of fact, and the jury found that he did not commit suicide, and after its find- 
ing has been approved by the trial court and the court of appeals we are not jus- 
tified in disturbing it. 

The facts and circumstances disclosed by the record presented a case for the 


jury to determine whether the insured came to her death by accidental means, or 
whether it was suicide. 


Judgment affirmed. 


HOWARD v. HARTFORD ACCIDE NT & INDEMNITY CO. OF 
HARTFORD, CONN. No. 31423. 
Supreme Court of Kansas. May 5, 1934. 
32 Pacific Reporter (2d) 231. 
INSURANCE. 

In action on accident policy, special findings that prior to date of accident 
insured had no affliction of his eye, and that within 90 days thereafter he had 
irrecoverably lost sight of his eye, held not to entitle insured to judgment, not- 
withst anding general verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

INSURANCE. 

In action on accident policy, instruction regarding right to recover for loss 
of sight of insured’s eye held not subject to objection that it improperly limited 
recovery to injury and did not include result of injury. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Syllabus by the Court. 

1. On a motion for judgment on answers to special questions notwithstanding 
the general verdict, it is the duty of the trial court to harmonize such answers 
with the general verdict, if possible, and such judgment cannot be rendered unless 
the answers to the special questions are not only inconsistent with the general 
verdict, but compel a different judgment. 

The court’s instructions to the jury examined, and seld, they were not 
erroneous as applied to the facts of the case and did not mislead the jury as to 
the issue to be decided. 

Under the circumstances under which the appointment was made, it is eld 
the court did not abuse its discretion in appointing a commission of physicians 
to examine the plaintiff's eye. 


Appeal from District Court, Montgomery County; Joseph W. Holden, Judge 

Action by Ben H. Howard against the Hartford Accident & Indemnity Com- 
pany of Hartford, Conn. Plaintiff's motions for judgment on the special ques- 
tions notwithstanding the general verdict and for a new trial were denied, and 
plaintiff appeals. 

Affirmed. 

Sullivan Lomax and J. A. Brady, both of Cherryvale, for appellant. 

John Bertenshaw and Kirke C. Veeder, both of Independence, for appellee 

THIELE, Justice. 

This was an action for damages. 


Plaintiff's petition alleges that on April 21, 1931, he and the defendant entered 
intO an insurance contract, providing that the insurer would indemnify the 
insured “against loss caused (1) directly and exclusively by bodily injury sus- 
tained solely and independently of all other causes through accidental means, 
end that, “if any loss specified in this section shall result directly and exclusively 
from such injury within ninety (90) days after date of the accident the company 
will pay,” etc., and that, among other things, it was provided that, in case of the 
irrecoverable loss of the sight of one eye, the defendant would pay to the plain- 
tiff $1,000; that he is a fireman of the city of Cherryvale, Kan., and on January 
12, 1932, while attending to his duties at a certain fire, the contents of a fire 
extinguisher entered his left eye, which immediately became sore and tender; 
that he consulted a doctor who did all in his power to cure the eye, but the eye 
grew worse until on or about February 1, 1932, when he irrecoverably lost the 
entire sight of his left eve. Demand and refusal was alleged. 
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Defendant admitted plaintiff's residence and address and the execution of 
the insurance policy and denied the remainder of the petition. 

A trial was had to a jury. Howard testified he had been a fireman since 1931 
and was on duty when he, with other firemen, answered a call after dark on 
January 12, 1932, to put out a fire at the top of a house; the fire extinguisher 
was started, the fire extinguished, and the firemen were coming down the ladder, 
spray was still issuing from the fire extinguisher which was carried by a fireman 
above plaintiff, and some of it struck plaintiff's face and particularly in his left 
eye; that it became very painful and burned him across the forehead in places; 
that he went home and called the chief, who told him to use a solution of soda 
and water which he did, and then he went to see Dr. Gasser, who used an eye 
cup and gave him some medicine to use, which he did; he believed the acid, here- 
after referred to, burned some holes in his shirt and coat; went on duty the next 
day; kept on doctoring the eye; about ten days after the fire the soreness left 
but the sight was gone. The fire extinguisher contained soda, water, and sul- 
phuric acid, and was so constructed that when turned on these mixed and caused 
a spray to discharge. He lost no time from his work. 

Harmon, a fireman, and Jones, the fire chief, both testified about the fire 
and the use of the fire extinguisher. 

Dr. Gasser testified that he treated plaintiff; that on examimation he found 
the eye inflamed, with some marks on it; a few marks around the eyelids that 
were blistered, and it showed evidence of a chemical burn of some kind. He 
stated that the sight of the eye was gone, and in his opinion the inflammation in 
the eyeball was due to the burn received the night of the injury. On cross-ex- 
amination he stated the lid was burned on ¢he inner side and a square area burned 
on the white of the eye, that he could not see any burn on the cornea; that an 
acid would cause a scar on that part of the eye where the burn was. He stated 
that in his judgment the sight of the eye was irrecoverably loss, and he thought 
the optic nerve was affected. Dr. Gasser stated he had never done much eye 
work, and he therefore sent plaintiff to Dr. T. E. Smith, a specialist, of Inde- 
pendence. 

Dr. Smith was subpoenaed by the plaintiff, but was not called by him. He 
was called as a witness by the defendant. On objection by plaintiff that his 
statements were privileged, he was not permitted to testify as to results of his 
examination. He was qualified as an expert and testified as to the chemical 
effect of mixing soda, sulphuric acid, and water; that a reaction occurs between 
all acids and alkalies when they are brought in contact; one neutralizes the 
other; sulphuric acid is an acid and soda is an alkali, and, when the two are 
thrown together, there is a reaction and it throws off a foamy spray; that, when 
you neutralize an acid, it ceases to be an acid, practically every property of it 
changes and it has no power to burn; that for a chemical substance to destroy 
sight it must leave a scar, and that you could not have impairment of sight by 
chemical injury to the cornea without the formation of a scar; that any chemical 
to cause injury to the sight from in front would have to pass through the eyeball 
to destroy or soften the optic nerve, and in his opinion baking soda or any other 
substance that might injure the eye would leave a scar. 

Dr. Chadwick, an eye specialist of Coffeyville, testified he had examined 
plaintiff's eye on April 20, 1932, at the request of the defendant: that he went 
over his face and the membranes of the lid and the globe and cornea of the eye 
looking for scars and sulphuric acid burns, with which he had had considerabk 
experience; that he did not observe any scars on the eye or any indication of 
any burn of any kind; that the only way acid thrown in the eye could destroy the 
eye would be by forming scar tissue, and he found no indication of such tissue. 
He discussed the action of sulphuric acid and what is known as baking soda, 
and that, when they are thrown together, they produce Glauber salts, which is 
the same thing as horse salts, and stated that in his opinion soda and sulphuric 
acid will not destroy sight without destroying the tissues of the eye, and that in 
his opinion plaintiff's optic nerve of his left eye was not affected or destroyed 
by any chemical cast therein. He further testified he examined the eye with 
Instruments and did not find any scars, but did find the optic nerve was pale. 

The court then appointed Dr. Thomas and Dr. White of Coffeyville to 
examine plaintiff's eye, and adjourned the hearing until the following day. At 
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that hearing Dr. Chadwick was further examined, and stated that from his 
examination he was convinced that the inflammation was not within the orb oj 
the eye but was in the brain, and that he saw no indication of the reaction oj 
sulphuric acid in the eye or in the brain. He was convinced plaintiff was blind 
in that eye. He further stated that in his opinion plaintiff’s blindness was 
caused by inflammation in the optic tract at the base of the brain and was oj 
slow development, but he had no opinion of the time it took plaintiff's condition 


to develop, but that the inflammation was not due to the action of 


germs 
entering the eye. 


Dr. Thomas testified that he had examined plaintiff's eye the day before and 
found no scars irom burns or acid, that the left eyelid was slightly drooping, 
the pupil widely dilated and fixed, the cornea, acqueous, and virtreous humors 
clear, and the optic nerve pale, which indicated a lack of function of the optic 
nerve, and that with such lack of function blindness results to a greater or 
lesser degree. He did not observe any destruction of the tissues of the eye; 
that a slight burn might not leave a scar, and yet it might be sufficient to cause 
inflammation by germs entering the body. He would not like to state what 
caused the drooping eyelid, but presumed that it was the same thing that caused 
the atrophy to the optic nerve, that in his opinion the paralysis was caused 
by a sympathetic infection, and that acid burns had nothing to do with any 
systemic infection, and that his opinion that acid had nothing to do with the 
condition of plaintiff's left eye was based on the tact he found no scars in the 
eye. So far as the abstract shows, Dr. White was not called as a witness. 

The case was submitted to the jury under instructions to which reference 1s 
hereafter made, and it returned a general verdict in favor of the defendant and 
answered five special questions, which may be summarized: That plaintiff irre- 
coverably lost the sight of his left eye prior to April 12, 1932, the loss being 
gradual, that the eye was not afflicted prior to January 12, 1932; that plaintiff 
had no physical, nervous, or constitutional disorder affecting his eyes or th 
sight thereof prior to January 12, 1932; and that plaintiff at the time of trial 
had no sears on the upper lid, lower lid, conjunctiva or cornea of his left eye. 
Plaintiff promptly moved for judgment on the special questions notwithstanding 
the general verdict, and for a new trial. Both motions were denied, and he 
appeals, 

[1] Judgment non obstante cannot be rendered unless the answers to the 
special questions are not only inconsistent with the general verdict, but compel 
a different judgment. 


It was the duty of the trial court, and it is our duty, to harmonize, if pos- 
sible, the answers to the special questions with the soo il verdict. See Durkin 
v. Kansas City Public Service Co., 138 Kan. 558, 562, 27 P.(2d) 259, and cases 
cited. 

2| There were two main questions in issue in the trial: (a) Did plaintiff 
get the spray from the fire extinguisher in his left eye? and (b) did that cause 
the irrecoverable loss of the eye? It will be noted first that no special question 
was submitted as to whether or not the spray entered the eye. While it is true 
plaintiff testified it did get in his eye, the testimony of all of the doctors except 
Dr. Gasser was to the effect that anything touching the eyeball which’ would 
have an injurious eftect would have left a scar and there was no scar, and the 
jury by its general verdict either found the spray did not reach the eye, or, if 
it did, it had no injurious effect. As to whether the eye was burned, all of the 
expert testimony was to the effect that any substance which would cause injury 
would leave a scar, and the jury answered the special question there was no 
scar. Do the answers to the question showing that prior to the date of the 
accident plaintiff had no affliction of his eyes and that within ninety days 
thereafter he had irrecoverably lost the sight of his left eye compel a judgment 
against defendant? By its general verdict, the jury found that defendant 
was not responsible for that condition, and there is nothing in the answers that 
compels a different conclusion, and this is especially true in view of the testimony 
that plaintiff's eye condition was caused by inflammation in the optic tract from 
the brain, and not from anything entering the eye from the front. The testi- 
mony has been set out in considerable detail, and it would not help here to 
restate it. It is clear from the testimony which supports the general verdict, 
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and from the answers to the special questions, that the answers are not incon- 
sistent with the general verdict. 

[3] Complaint is made of the instructions, especially Nos. 1, 4, 5, and 6. The 
first and sixth instructions are substantially alike, and, while one of them might 
well have been omitted, the repetition of itself was not prejudicial. Both say 
that, if the jury believe from a preponderance of the evidence that the sight of 
plaintiff's left eye is irrecoverably lost, and that such loss resulted directly, 
exclusively, solely, and independently of all other causes from the liquid spray 
plaintiff alleged was cast into his left eye, and that such loss, if any, resulted 
within ninety days after the date the spray was cast, if it was so cast, and 
that it was cast accidentally, the plaintiff should recover. The fourth instruction, 
in substance, was that, if the jury was not so convinced by a preponderance 
of the evidence, then the verdict should be for the defendant, although it might 
believe that plaintiff has suffered pain, loss of time, or general physical or 
nervous disability on account of some affliction to his eye or eyes. As to these 
instructions, the principal complaint is that the words “directly, exclusively, solely 
and independently of all other causes” are used, and that, though the words are 
used in the two sections of the policy quoted above, the combined effect of 
using them is to put too narrow a construction on them, in that they limit the 
recovery to the injury, and do not include the result of the injury, citing Con- 
tinental Casualty Co. vy. Colvin, 77 Kan. 561, 95 P. 565, 567, Samson y. United 
States Fidelity & Guaranty Co., 131 Kan. 59, 289 P. 427, and Thomas v. Mutual 
Benefit Health & Acc. Ass'n, 136 Kan. 802, 18 P.(2d) 151. In connection with 
that argument, attention is then directed to the fifth instruction, which states, 
“If you believe from all the evidence that the spray from the fire extinguisher 
was cast into plaintiff's left eye, but that such spray merely contributed to a 
diseased condition of such eye, or with other causes, resulting in the irrecover- 
able loss of sight of such eye, then your verdict must be in favor of defendant 
and against plaintiff.” 

In the Colvin Case, supra, a policy somewhat similar to the one here was 
‘onstrued. In that case, on January 9, the insured sustained a fall, striking on 
timbers which bruised his chest. He lost six days’ time, and then continued 
to work until January 29. On January 31 he called a physician who thought he 
had pleurisy or pneumonia. On February 16, after further diagnosis, an opera- 
tion was performed which disclosed pus in the chest cavity. He died on March 
i The company defended on the ground the accident did not cause “at once 
total and continuous disability to engage in any labor or occupttion,” and that 
jess was not caused “necessarily and solely from such injury.” The jury found 
ior the plaintiff. In disposing of the company’s contention, this court said: 

“In an action by the beneficiary named in such a policy to recover the 
stipulated indemnity for the death of the insured, who died from an accidental 
injury, the condition that such death must have resulted ‘necessarily and solely’ 
from such injury will be satisfied by showing that the injury was the predominat- 
ing and efficient cause of the insured’s death. The fact that other conditions 
Were set in motion by the injury, which may have contributed to such result, 
is immaterial.” Syl. par. 2. 

lhe other cases relied upon by appellant approve that rule. Under that 
rule, were the above instructions erroneous, and was the test laid down by the 
court too harsh? Bearing in mind that the testimony of plaintiff showed that 
le received the spray in his eye and thereafter in about ten days the sight was 
gone, and that the expert testimony was to the effect that for the spray to have 
injured the eye it would have had to burn and that such burning woulld have 
caused scars, and there were no scars, was there any room in this case for an 
argument that the accident set in motion conditions which caused the loss? 
li there was not, there was no occasion to frame an instruction on that theory. 
While the plaintiff did object to the instructions given, he did not request any 
instruction embodying the theory he now advances. So far as can be deter- 
mined from the record, the plaintiff relied upon the jury's believing that he 
received the spray in his eye, and that it directly, if not immediately, destroyed 
the sight. We are of opinion that the instructions complained of were not 
erroneous as applied to the facts of this case, and that the jury was not misled 
as to the issue to be decided. 

[4] Appellant also complains that the court abused its discretion in appoint 
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ing a commission of physicians to examine plaintiff's eye. It appears that plain- 
tiff’s first doctor sent plaintiff to an eye specialist, Dr. T. E. Smith, for treat. 
ment. Plaintiff subpoenaed Dr. Smith, but did not call him as a witness. After 
plaintiff had rested his case, defendant called Dr. Smith, and, upon attempting 
to examine him concerning plaintiiff’s eye, was met with an objection that what 
plaintiff said to Dr. Smith and what Dr. Smith observed were privileged. Thi 
court, expressing doubt, out of caution sustained the objection. We are not 
here concerned with the correctness of his ruling. In this state of affairs, the 
court allowed defendant’s application to have a commission of physicians 
appointed, and made the appointment. In City of Ottawa v. Gilliland, 63 Kan 
165, 65 P. 252, 88 Am. St. Rep. 232, the second paragraph of the syllabus recites: 
“In an action to recover damages for personal injuries, the trial court may require 
the injured party to submit the unexposed portion of his person to a privat 
examination by physicians or surgeons appointed by the court, when, in the 
exercise of a sound judgment, it appears to the court that the necessity of the 
case demands such an examination.” Syl. par. 2. 

And in the opinion it is said: “In an action for personal injuries the injured 
party may call physicians to whom he may expose his person, not for the 
purpose of effecting a cure, but for the purpose of using this expert evidence 
to assist him in the trial of his case. He may also expose the injured portion 
of his person to the jury, observing the rules of decency. Should the litigant 
be permitted to withhold the truth or the means of ascertaining what the 
truth is, simply because, in the ascertainment of the truth, he may conceive the 
idea that an indignity is being offered? That is not an indignity which is not 
so intended. May he be permitted to present so much of the truth as he 
desires, and as he thinks to his interest, and withhold the remainder? This 
would certainly be his privilege if the court does not possess the power to make 
an order that will develop the exact truth.” Page 170 of 63 Kan., 65 P. 252, 254 

Under the circumstances narrated, it cannot be said the trial court abused 
its discretion. 

A review of the record in this case shows that it is mainly a fact case, 
decided by the jury adversely to the plaintiff. No error appears, and the 
judgment of the lower court is affirmed. 


FOWLER v. BROTHERHOOD OF RAILROAD TRAINMEN. 
Court of Appeals of Kentucky. April 17, 1934. 
70 Southwestern Reporter (2d) 669. 
1 INSURANCE. 


Courts will construe uncertain or ambiguous insurance policies and_ benefit 
certificates liberally in insured’s favor, but cannot make contract for parties by 
adding to or striking from policy conditions. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 726.) 

2. INSURANCE. 

Jenefit certificate, insuring against “amputation or severance of an_ entire 
hand at or above the wrist joint,” did not cever loss of use of hand not so severed 
or amputated. 

(For other cases, see Insurance, Dec. Dig: § 787.) 

Appeal from Circuit Court, Boyd County. 

Action by Fred Fowler against the Brotherhood of Railroad Trainmen. From 
a judgment of dismissal, plaintiff appeals. 

Affirmed. 

James B. Adamson, of Ashland, for appellant. 

Dysard, Tinsley & Prichard, of Ashland, for appellee. 

RATLIFF, Justice. 

Fred Fowler brought this suit in the Boyd circuit court against the Brother- 
hood of Railroad Trainmen to recover on an insurance policy for alleged injuries 
to his hand. He alleges that on June 30, 1929, while he was engaged in his duties 
as a railroad brakeman, a wheel of a railroad car ran over his right hand and 
injured it, and as result of such injuries he is totally and permanently disabled, 
and under the provisions of the policy he is entitled to recover of the appellee the 
sum of $1,875. He sues on the beneficiary certificate issued to him which entitled 
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him to compensation according to the by-laws and constitution of the Brotherhood 
of Railroad Trainmen. Section 68 of the constitution of the order under which he 
seeks to recover reads as follows: “Any beneficiary member in good standing who 
shall suffer the amputation or severance of an entire hand at or above the wrist 
joint, or who shall suffer the amputation or severance of an entire foot at or 
above the ankle joint, or who shall suffer the complete and permanent loss oi 
sight of one or both eyes, or upon becoming seventy years of age, shall be con- 
sidered totally and permanently disabled, but not otherwise, and shall thereby be 
entitled to receive, upon furnishing sufficient and satisfactory proofs of such total 
aid permanent disability, the full amount of his beneficiary certificate.” 

Appellant’s allegations with respect to his alleged injuries are as follows: 
“That as the result of said injury to his right hand as set out in his amended 
petition he suffered the severance or amputation of his second, third and fourth 
fingers above the point where they join the palm of his hand, and the severance 
or amputation of some of the metacarpal bones of said fingers and hand, and 
suffered the entire severance or amputation of his first finger at or near the 
point where it joins the palm of his hand, and has no useful portion of said first 
finger remaining, and suffered the severance or amputation of more than one 
hali of the palm of said hand, and that the wrist and arm of said hand have 
become shrunken and stiff as the result of said injury. That the larger portion 
of said hand below the wrist joint has been severed or amputated as result of 
said injury, and the plaintiff has lost the use of the whole thereof, and of his 
right arm, and which injuries are equivalent to or greater than the severance of 
said hand at or above the wrist, and entitle the plaintiff to receive the benefits 
as aforesaid for the amputation or severance of said hand at or above the wrist 
joint.” 

The court sustained a demurrer to the petition and entered judgment dis- 
missing same, and from that judgment this appeal is prosecuted. 

The sole question to be determined on this appeal is whether or not appellant’s 
injuries are covered by the provisions of the policy above quoted. 

It is insisted for appellant that the larger portion of the hand below the wrist 
joint has been severed or amputated as a result of the injury, and the plaintiff has 


lost the use of the whole hand and arm which are equivalent to or greater than 
the severance of the hand “at or above the wrist”; therefore he is entitled to 
receive the benefits of the policy. To support this position he cites and relies on 
the case of Beber v. Brotherhood of Railroad Trainmen, 75 Neb. 183, 106 N. W. 
ios, 121 Am. St. Rep. 782, and other cases of similar holdings. The wording of 
the policy involved in the Beber Case, supra, was: “Any member in good standing, 


suffering, by means of physical separation, * * * the loss of a hand at or 
above the wrist joint, * * * shall be considered totally and permanently dis- 
«bled.”. The Nebraska court, in the case supra, held that the “loss” of a hand 
would be understood to be the loss of the use of a hand, although there may be 
no physical amputation or severance of the member. 

It will be noticed that the policy in question in the instant case does not con- 
tain the word “loss,” the exact language being “the amputation or severance of 
an entire hand at or above the wrist joint, * * * shall be considered totally 
ind permanently disabled, but not otherwise * * *.” 

In the case of Brotherhood of Railroad Trainmen v. Walsh, 89 Ohio St. 15, 
103 N. FE. 759, 760, Walsh sued to recover under the provisions of the policy 
wvolving the same language as used in the policy in the instant case. It appeared 
that there had been an amputation of a part of the hand, with the loss of the use 
f the entire hand. In distinguishing the policy involved in the W alsh Case, supra, 

rom a case where the word “loss” was used, the court said: “In that case, the 
sian of insurance provided against loss, by severance, of one entire hand. The 
insured lost only a portion of his hand; but it appeared that the part remaining 
Was useless, and it was held that plaintiff had lost his ‘entire hand,’ within the 
caning of the policy providing for such loss. In the regulation under considera- 
here, the word ‘loss’ is eliminated, and the association limited its liability to 
cases where an entire hand is actually amputated or severed. If, under the regula- 
tion in question, defendant in error is entitled to recover for the loss of the use 
of his entire hand, which has been severed in part only, then the words ‘at or 
above the wrist joint’ would serve no purpose.” 
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The court further said: “The association did not insure him against the 
injury which is described in the amended petition. There is no authority on the 
part of the court to make a new contract for the parties. It must deal with the 
contract as it finds it.” 

In the case of Fuller v. Locomotive Engineers’ Mutual Life & Acc. Ins. Ass'n, 
122 Mich. 548, 81 N. W. 326, 328, 48 L. R. A. 86, 80 Am. St. Rep. 598, the provisions 
of the policy involved were “an injury that shall cause the amputation of a limb 
(whole hand or foot).” In construing the policy the court said: “This language is 
not ambiguous, and, if the insurance company intended to limit its liability, to 
cases where the entire member was actually amputated, they could not well have 
chosen more apt and certain language to indicate it, without supplementing it with 
a negative statement that should exclude recovery for the amputation of less 
than the entire foot or hand; and it is doubtful if that would not be open to the 
same construction as the language actually used. * * *” To the same effect, 
see Couch’s Cyclopedia of Insurance, vol. 7, p. 5803, § 1684. 

Robinson v. Brotherhood of Railroad Trainmen, 80 W. Va. 567, 92 S. E. 730, 
732, L. R. A. 1917E, 995, involved the construction of the same section of the 
appellee’s constitution and by-laws involved in the instant case. The injury con- 
sisted of a severance of a part of the hand. The court said: “Clearly, the nature 
of plaintiff’s injury did not entitle him to an award or recovery of benefits under 
section 68 of the constitution. For he did not suffer the amputation or severance 
of an entire hand or foot or the loss of the sight of both eyes. That section is 
clear and unambiguous, and there is no occasion to resort to any rule applicable 
to the construction or interpretation of doubtful language. It ‘does not cover the 
case of an amputation or severance of only a part of a hand, although the hand 
is permanently disabled for use in performing any manual service whatever.’ 
Brotherhood of Railroad Trainmen y. Walsh, 89 Ohio St. 15, 103 N. E. 759, 
wherein section 68 was construed and applied.” 

[1] We are mindful of the rule that in construing policies of insurance and 
benefit certificates wherein the language is uncertain or ambiguous, the courts will 
adopt that construction more favorable to the insured. But the rule of liberal con- 
struction does not mean that the court.may add to or strike from the conditions 
of the policy and thereby make a contract for the parties which they did not make 
‘or themselves. Fidelity & Casualty Co. of New York v. Bynum, 221 Ky. 450, 298 
S. W. 1080; 14 R. C. L. 931; Northwestern Mutual Life Ins. Co. v. Neafus, 145 
Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211. 

{2] It is our view that the language used in the policy is plain and unam- 
biguous. The language employed could not be construed to mean that the appellee 
insured appellant against the loss of the use of the hand without the loss of the 
hand hy physical severance or amputation “at or above the wrist joint.” It does 
not insure against disability to earn money or to pursue any particular occupation. 

The facts disclosed by this record viewed in the light of the authorities 
herein cited, we are forced to the conclusion that appellant is not entitled to 
recover for the injuries described by him, and the court did not err in sustaining 
the demurrer to the petition. 

The judgment is affirmed. 


PERRY'S ADM’X v. INTER-SOUTHERN LIFE INS. CO. 
Court of Appeals of Kentucky. May 8, 1934. 
71 Southwestern Reporter (2d) 431. 

1. INSURANCE 

Generally, insurance contract will be construed strictly against insurer and lib- 
erally in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. ; 
Construction of word “automobile” in accident policy was for court, not jury, 
in action thereon; not being dependent on disputed facts. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 
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\ction by James W. Perry’s Administratrix against the Inter-Southern Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Ben F. Gardner and Irving Walker, both of Louisville, for appellant. 

Ben S. Washer, Edward P. Humphrey, Marvin Taylor, and L. H. Hilton, all 
of Louisville, for appellee. 

Creat, Commissioner. 

This is the second appeal of this case and it is argued as the only ground for 
reversal that the court erred in instructing the jury. The essential facts and evi- 
dence introduced on the first trial are discussed at length in the former opinion 
which will be found in 248 Ky. 491, 58 S.W.(2d) 906, 908. 

The insurance policy which is the basis of this action insured the appellant's 
decedent, James Perry, “against death or disability resulting directly, independently 
and exclusively of all other causes from bodily injuries effected solely through 
external, violent and accidental means and sustained by the insured in the man- 
ner following. * * * 

“(A) By being struck or knocked down or run over while walking or stand- 
ing in or on a public highway, by any automobile, motorcycle or bicycle or any 
vehicle propelled by steam, cable, electricity, naptha, gasoline, horse, compressed 
air or liquid power, (excluding injuries sustained while working in a Public High- 
way, or while on a Railroad Right of Way).” 

The evidence offered in behalf of appellant on the last trial is in substance and 
effect practically the same as that introduced on the first trial. In addition, how- 
ever, one or two witnesses were introduced by appellee on the last trial who testi- 
fied that immediately before the accident out of which decedent’s injuries grew, 
he was seen leaning against the mail box which later was found in the street near 
his body and one of these witnesses testified that she saw decedent and the mail 
box fall into the street. However, a written statement alleged to have been signed 
by this witness was introduced in evidence for the purpose of impeachment. 

In summing up the nature and effect of the evidence given on the first trial 
it is said in the former opinion: 

“The nature and extent of the injuries inflicted on Perry, and the presence of 

motor-driven vehicles at the time and place he was injured, without any evidence 
whatsoever tending to show that his injuries could possibly have been inflicted 
other than by a passing motor vehicle, authorized and required submission of the 
case to the jury.” 
Counsel for appellee are insisting that the instruction given by the court fair- 
submitted the issues made by pleading and proof and therefore the judgment 
should be affirmed. They make no argument with reference to the failure of the 
court to peremptorily instruct the jury to find for appellee; however, in passing to 
a consideration of the ground relied on for reversal, it may be said that there is 
nothing in the additional evidence to which reference has been made to warrant a 
conclusion different from that reached on the former appeal with respect to the 
submission of the case to the jury. 


] 


_ Without going into detail, we refer to the former opinion for a statement of 
the evidence as to traffic conditions in the street at and near the time of the ac- 
cident. One witness who was on the opposite side from where decedent fell, 
testihed that when his attention was attracted by the noise of the falling mail 
box, he saw that an accident had happened and started to where decedent had fallen 
but had to wait a minute or two for the traffic to pass before he could cross the 
street. Others also testified as to passing traffic. This was referred to by wit- 
nesses as “traffic,” “automobile traffic,” “machines,” etc. 

. Appellant offered an instruction authorizing a finding for her if the jury be- 
leved from the evidence that James W. Perry received his injuries “by being 
struck by a moving vehicle propelled by steam, cable, electricity, naptha, gasoline, 
orse, compressed air or liquid power.” 

_ The court refused to give the offered instruction and gave one which only au- 
thorized a finding for appellant if the jury believed from the evidence that Perry 
received his injuries by being struck by “any automobile,” and no instruction was 
given defining the term “automobile” as used therein. 

It is argued by counsel for appellant that the word “automobile,” as under- 
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stood by jurors and laymen generally, has a restricted meaning and does not jn- 
clude trucks, busses, or motor vehicles, other than the smaller type designed alone 
for the carriage of passengers. 

On the other hand it is asserted by counsel for appellee that the term “auto- 
mobile” has a definite popular significance and includes within its scope and meap- 
ing all motor traction vehicles propelled by gasoline, electricity, etc., and used for 
the transportation of persons or merchandise over ordinary roads, and is suff- 
ciently comprehensive to include autotrucks. 

[1] In the case of Life & Casualty Co. of Tenn. v. Metcalf, 240 Ky. 628 42 
S.W.(2d) 909, 911, the court, after a review of the definitions of the term “auto- 
mobile” as given by various courts and text-writers, sums up as follows: 

“Tt is our conclusion that the .word ‘automobile’ is the general name adopted 
hy popular approval of all forms of self-propelling vehicles for use on the high- 
ways and streets, and our application of it herein is in harmony with the defini- 
tions, supra.” 

In that case, the court was construing a policy indemnifying against injuries 
arising out. of collision or by any accident to any private motor driven vehicle, 
In the course of the opinion the court reiterated the general rule that “a contract 
of insurance will be construed strictly against the insurer and liberally in favor 
of the insured,” and following that and other rules of construction adverted to in 
the opinion concluded that the Ford truck was included within the term “private 
motor driven vehicle” was used in the policy. 

}2] In practically all the cases cited, the court, in defining the term “automo- 
bile,” was construing either an insurance policy or a regulatory or tax statute or 
ordinance. As indicated in the opinion, the construction of the word “automobile,” 
“not depending upon any disputed facts, was for the court and not the jury.” 

Here, the policy itself gives to the word “automobile” a much more restricted 
meaning than that contended for by counsel for appellee since it does not insure 
alone against injury inflicted by “any automobile, motorcycle or bicycle,” but also 
injuries inflicted by “any vehicle” propelled by gasoline or any of the other fuels 
or forces specified in the quoted provisions of the policy. If merely the word “au- 
tomobile” had been used in the policy without an express provision restricting the 
meaning of the term as therein used, the rules relating to the construction of in 
surance contracts as set forth and followed in Life & Casualty Co. of Tenn. \ 
Metcalf, supra, would require the broader definition and construction of the term 
as was given in that case; but this does not mean that where one seeking to re- 
cover under such a provision for injuries received by being struck by a motor 
truck, the trial court should leave it to the jury to construe the term “automobile” 
as used in the policy. The court in construing the provisions of this contract should 
manifest at least as much liberality toward the insured as does the policy itself 
and should not by instruction or otherwise limit or restrict its express provisions. 

Our conclusion is that in the proven circumstances the court, in instructing the 
jury, should have followed the language of the quoted provision of the policy or 
should have defined the word “automobife” as indicated in Life & Casualty Co 
of Tenn. v. Metcalf, supra. 

For the reasons indicated, the judgment is reversed and the cause remanded 
for proceedings consistent with this opinion. 

FIDELITY & CASUALTY CO. OF NEW YORK v. BASS 
Court of Appeals of Kentucky. Feb. 20, 1934. 
Rehearing Denied June 12, 1934. 
71 Southwestern Reporter (2d) 452. 
2. INSURANCE. a 

\greement of agent of insurer and insured doctor that insurer would pay /> 
per cent. of maximum compensation for disability, if doctor resumed practice and 
that if doctor was unable to resume practice, he would be paid for total disability, 
eld not modification of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

3. INSURANCE. oa 

Agreement of agent: of insurer and insured doctor that insurer would pay /° 
per cent. of maximum compensation for disability if doctor resumed practice oF 
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yay for total disability if doctor did not, held admissible on issue of whether 
insured had been paid according to policy. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

4, INSURANCE. 

Agreement of insurer’s agent with insured for payment of compensation for 
disability held binding on insurer where it did not plead and prove limitation of 
yent’s authority and notice thereof to insured and accepted and carried out 
agreement as if agent had authority to make it. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

INSURANCE. 

Acceptance by insured of payments for partial disability for 26 weeks under 
wreement between agent of insurer and insured that insured would be paid for 
partial disability if he resumed work or for total disability if he could not, held 
waiver of compensation for total disability for same period. 

“Waiver” is the voluntary surrender or relinquishment of a known 
legal right or intentionally doing an act inconsistent with claiming it. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

6. INSURANCE. 

That insured accepted payments for partial disability for maximum time pro- 
vided in accident policy under agreement between agent of insurer and insured 
jor payment of compensation for partial disability if insured resumed work and 
‘or total disability if he could not, held not to preclude recovery for total disability 
existing after such time. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

7, INSURANCE. 

In action on accident policy, evidence sustained finding that insured was 
totally disabled by injuries sustained in automobile accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, McCracken County. 

Suit by Dr. W. J. Bass against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Reversed in part and affirmed in part. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

J. D. Mocquot and W. A. Berry, both of Paducah, for appellee. 

Ratuirr, Justice. 

The appellee, Dr. W. J. Bass, filed this suit in the McCracken circuit court 
gainst the appellant, Fidelity & Casualty Insurance Company, to recover on an 
accident insurance policy, alleging that as a 1esult of an automobile accident, which 
ecurred on the 28th day of October, 1931, he sustained certain injuries which 
prevented him from performing each and every duty pertaining to his occupation; 
ihat his occupation was that of a physician and surgeon; that the injury received 
ccurred while he was engaged in such occupation. The policy sued on respecting 
the insuring clauses is as follows: 

“(a) Total disability that immediately (as respects the injury) and contin- 
ously prevents the assured from performing each and every duty pertaining to 
's occupation.” 

“(b) If the assured suffers partial disability the Company will pay for a 
jeriod not exceeding 26 consecutive weeks $37.50 per week ior that portion of the 
said period throughout which the assured suffers total disability for three quarters 
{ his business time.” 

There was also a double indemnity provision of the policy whereby the com- 
vany would pay double indemnity if an injury was received under certain condi- 
‘tions. Appellee’s injury comes within the double indemnity provision of the policy 
‘hich entitled him to $100 per week for total disability, and three-fourths of the 
amount due for total disability on the account of partial disability following the 
total disability, which would be $75 per week for partial disability, limited, how- 
ver, to 26 weeks. It is alleged in his petition that he had been paid $100 per 
week from the date of the accident to June 1, 1932, and thereafter he had been 
paid the sum of $75 per week until December 1, 1932, but avers that this was not 
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the full amount due him under the policy and that he was entitled to $100 per 
week for the period of 26 weeks between June 1, 1932, and December 1, 1932, and 
asked that he recover of appellant an additional $25 per week, $650, for this 
period and that he recover the sum of $100 per week from December 1, 1932. to 
March 22, 1933, time of filing the action, and prays judgment for $2,350. 

[1] The controversy respecting the 26-week period from June 1, 1932, to 
December 1, 1932 arose out of an alleged tentative agreement between Dr. Bass 
and one Bill Hummel, agent for the appellant company. About May 27, 1932 
Hummel told Dr. Bass that he had been instructed to ask him whether or not he 
would take 75 per cent. of the maximum amount of $100 and try to take up his 
practice and if he could not do it, they would pay the full amount; and Dr. Bass 
said: “I don’t want to be hard on the company, I am willing to try. I would much 
prefer having the use of my arm.” Pursuant to this conversation Dr. Bass 
accepted $75 per week for the next ensuing 26 weeks, ending about December 1, 
1932. It is argued for Dr. Bass that his acceptance of the various vouchers and 
sums of money on a basis of $75 per week should go as a credit only on the $iM 
per week and he is not precluded by such acceptance. As a general rule, checks 
and receipts are not conclusive of payment in full of an obligation and may be 
accepted by the parties entitled thereto as a credit only. This rule prevails 
especially where there is no agreement or understanding between the parties. In 
the instant case the appellee acceptd $75 per week pursuant to his agreement with 
the agent of the company. 


[2-4] It is argued for appellant that the evidence relating te the agreement 
with Hummel to the effect that the $75 per week agreement with Dr. Bass was 
incompetent because it would be in effect a modification or extension of the policy 
which the agent Hummel had no right or authority to do and, therefore, not 
binding on the company. This agreement could not be construed as a modification 
of the insurance contract. It is evidential only in its nature, relating to the nature 
of his injuries and compensation therefor. Dr. Bass alleged that he had not been 
paid according to the terms of the policy, which the company denied and pleaded 
payment. The agreement between Dr. Bass and the company’s agent was admissible 
as evidence on this issue. Dr. Bass testified that Hummel told him that his com- 
pany, the appellant, asked him to make this temporary arrangement with him if 
he could do so and this evidence is uncontradicted. First, the company denies its 
agent’s authority to bind it by this arrangement. It accepted and carried out the 
arrangement as if the agent had the authority to make it; second, the duty rested 
on the company both to plead and prove the limitation of its agent’s authority and 
notice thereof to Dr. Bass, which it failed to do. New York Canners v. Rucker, 
238 Ky. 204, 37 S.W.(2d) 31. Dr. Bass further testified that following this agree- 
ment he tried to resume his practice but found that he was unable to do so and 
notified the company to that effect within about 4 to 6 weeks after makitig the 
agreement. It then became his duty to refuse payment on the basis of partial dis- 
ability or give such receipts or statements therefor as would indicate the purpose 
ior which he did receive them. But this he failed to do and continued to receive 
pay on the basis of partial disability for which he signed proof of claims and 
vouchers expressly stating that it was for partial disability, until December 1, 
1932, at which time appellant ceased paying him, claiming that it had paid him in 
full for the 26 weeks partial disability following the total disability and, therefore, 
had paid him all that he was entitled to under the terms of the policy. 

[5] It is our conclusion that the agreement between Dr. Bass and the agent 
of the company was tentative only respecting the question whether his disability 
was total or partial, and, the same constructions would be applied to the pay- 
ments received during this period had he refused same or not acquiesced therein 
after he learned that he was unable to resume his practice, which was according 
to his own testimony, within 4 to 6 weeks after the agreement was entered into. 
Had he then refused further payment on the basis of partial disability, his recov- 
ery for total disability would have been limited only to the 4 or 6-week period 
Lut inasmuch as he continued to receive payment for partial disability which was 
in accordance with not only the agreement but with the proofs of claims made 
atid signed by him and presented to the company, he thereby extended the partial 
disability agreement so long as he continued to receive pay on that basis, and his 
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conduct and actions in so doing constituted a waiver of compensation for total 
disability. In the case of Justice v. Burgess, 244 Ky. 774, 52 S.W.(2d) 720, 723, 
a waiver is defined thus: “A ‘waiver’ is the voluntary surrender or relinquishment 
of a known legal right or intentionally doing an act inconsistent with claiming 
it,” and citing Bell County v. Minton, 239 Ky. 840, 40 S.W.(2d) 379; United States 
Fidelity & Guaranty Co. v. Miller, 237 Ky. 43, 34 S.W.(2d) 938, 76 A. L. R. 12. 

[6] It is our conclusion that he is bound by this mode of settlement for that 
period and is precluded from recovering any additional sum therefor. But inas- 
much as it is shown that this agreement was conditioned upon whether or not Dr. 
Bass could resume his practice which was for the purpose of determining whether 
his disability was total or partial, and further shown, according to the evidence, 
that his disability is total, it is our view that he is entitled to recover for total 
disability so long as such disability has or shall continue according to the terms of 
the policy. 

It follows then that he was entitled to recover for total disability from 
December 1, 1932, to the date of filing the action and entitled to the $1,700 sued 
for for this period; but not entitled to the additional $650 for the 26-week period 
between June 1, and December 1, 1932. 

[7] The further point is made for appellant that the proof is insufficient to 
sustain the jury’s finding that Dr. Bass’ disability was total. Dr. Bass testified 
that his disability was total; that he had tried to resume his practice but was 
unable to do so. A number of other doctors examined Dr. Bass, a part of whom 
had treated him from the date of his injury, and testified that his disability was 
total. This evidence is contradicted only by one other doctor who testified for 
appellant, who stated that in his opinion Dr. Bass’ disability is only partial. In 
view of the evidence adduced in behalf of the respective parties, we are unable to 
say that the finding of the jury was contrary to the evidence. 

[8] The rule that the courts will not disturb the verdict of a jury on a finding 
of fact unless it is flagrantly against the weight of the evidence, is too well known 
to require citation of authority. 

There is some complaint about the instructions but it relates to the issues 
involving the 26-week period from June 1, to December 1, 1932. The conclusions 
we have reached make it unnecessary to express an opinion on the instructions. 

For reasons indicated the judgment is reversed as to the $650 additional com- 
pensation from June 1 to December 1, 1932, and affirmed as to the $1,700 from 
December 1 to the filing of the action, and remanded for proceedings consistent 
with this opinion. 


SCHLIEP v. COMMERCIAL CASUALTY INS. CO. No. 29761. 
Supreme Court of Minnesota. May 4, 1934. 
254 Northwestern Reporter 618. 
1. INSURANCE. 

Mere delay in passing on application for health and accident insurance 
cannot be construed as acceptance thereof by insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. INSURANCE. 

Insurer is not obligated to accept or reject application for health and 
accident insurance, and mere delay of soliciting agent in forwarding application 
to insurer's office where application by its terms is to be acted on does not give 
tise to action ex delicto. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Syllabus by the Court. 

l. Mere delay in passing upon an application for insurance cannot be 
construed as an acceptance thereof by the insurer which will support an action 
ex contractu. 

2. (a) The conception of legal relations between an applicant for insurance 
and the insurance company is essentially and fundamentally the same as that 
between parties negotiating other contracts, and as such is purely contractual. 

(b) There is no legal duty on the part of an insurance company to accept 
or reject an application for insurance; hence mere delay on the part of its 
soliciting agent in forwarding the application to that office of the company 
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where the same is by its terms to be acted upon does not give rise to an action 
ex delicto. 

Appeal from District Court, Becker County; Anton Thompson, Judge. 

Action by Henry A. Schliep against the Commercial Casualty Insurance 
Company. From an order denying defendant's motion for judgment notwith- 
standing the verdict or for a new trial, defendant appeals. 

Order reversed, with instructions. 

Robb, Rich & Reynolds, of Minneapolis, for appellant. 

Lowell W. Benshoof anad P. F. Schroeder, both of Detroit Lakes, for res- 
pondent. 

Junius J. Oxison, Justice. 

Appeal from an order denying defendant's blended motion 
notwithstading or new trial after verdict for plaintiff. 

The action is one ex delicto; plaintiff claiming that the defendant and its 
agent negligently failed to act upon an application on the part of plaintiff for 
a policy of accident and health insurance within a reasonable time. 

The authority of the agent was limited to solicitation of applications and 
accepting initial premiums, but such were to be sent to the Minneapolis office 
for further action. The agent solicited and obtained from plaintiff an application 
for a policy of accident and health insurance. The first year’s premium was 
thought to be $44.64, and in that sum plaintiff executed his promissory note 
payable to the agent as an individual, not in his representative capacity, 30 
days from its date. The note was dated December 18, 1931, and was duly paid 
by plaintiff on January 14, 1932. On the date of the application, the agent 
wrote defendant's Minneapolis office: “I am enclosing an application for a New 
Ultimate Disability Policy of $20.00 per week. The applicant is a civil engineer 
working for the county. I rated him in Class B, but told him that I was not 
sure as to his rating as he has both office and field duties. Please write this 
policy on the basis of proper classification and it will be accepted.” 

On January 7, 1932, the Minneapolis office acknowledged receipt of the 
application, “but [we] are somewhat at a loss in our attempt to check the premium 
you show in the application for you have not given us the nature of his duties 
or the kind of policy applied for. * * * It occurs to us that in view of the 
trouble we have had in collecting our balances, we would much prefer to have 
you send us the net of this premium, in view of the fact that you have collected 
the premium; and also the above information before issuing the policy. 

“We are also enclosing a few of the new form application blanks which we 
will ask you to use instead of the form which you have used in this case, in 
future cases.” 

On January 9, 1932, the agent wrote: 

“In reply to your letter of the 7th in regard to Henry A. Schliep application, 
will say that the application was for a New Ultimate Disability Policy $20.00 
per week indemnity. The premium rate as I find it is $16.80 for accident begin- 
ning with the first day and $28.00 for sickness beginning with the 7th day making 
a total of $4480. The applicant is a_ civil engineer working for the 
county of Becker, State of Minn. His exact duties are both office and_ field 
divided about 50-50. The duties in the field are laying out new roads and 
straightening out old and other duties common to any county engineer (civil) 

“In regard to the premium, I will say that I filled out the receipt in an 
attempt to collect it in advance but could not and I assume that when the receipt 
was not given to the applicant it is considered void. If I am wrong please let 
me know. I use that method to try for an advance premium. But if by so 
doing I bind the company I will discontinue doing so.” 

On January 22, 1932, the Minneapolis office wrote: 

“We are returning the above application and ask that this be rewritten for 
this has been taken on an old form which does not fit into the picture so to 
speak any longer. ' 

“We are also enclosing a few of the new forms and we would also like to 
call your attention to the fact that you have used old rates as well. As you no 
doubt must have been advised, the rates have increased for some of our accident 
and health policies and in this particular case the premium would be $62.60 
instead of $42.40. 


“We also note under question No. 22 that this applicant suffered a strained 


for judgment 





Acc. | Schliep v. Commercial Casualty Ins. Co. 1093 


ligament in the side in November, 1931, causing a disability of three days dura- 
tion. In view of this, we will also have to have a statement from Dr. A. E. 
Ellingson as to the present condition.” 

This apparently ended the matter as far as further correspondence is con- 
cerned. The.agent remitted nothing to the company, and no policy was ever 
written. No authorized officer of the defendant knew or heard of anything 
further until this action was commenced. 


From here on there is some dispute in the testimony. Plaintiff claims that 
when he paid the note he was promised a policy within 30 days by the agent: 

t he called for the same later, and was given to understand that the policy 
would be forthcoming. He admits, however, that he received from the agent 
three different partial payments of the premium money that he had theretofore 
paid, a total of $21. The payments were $5 at one time and two $8 payments 
at other times. He claims that he does not know why he got these payments 
jrom the agent, but thought perhaps he had overpaid his premium. 

The agent testified that, when the letter of January 22, 1932, came, he con- 
ferred with plaintiff, and informed him that the rate they had been considering 
was inadequate and that plaintiff would be required to pay an additional sum, 
that is to say, the difference between $62.60 and $44.64; that plaintiff said he 
did not care for the insurance at such a high rate and asked for his money 
back: that the agent told him that this would be done, but that he was short 
and would pay it back as soon as possible. It is also claimed by the agent that 
he paid back to plaintiff $26, two payments of $8 each, and two of $5 each, pur- 
suant to this arrangement. The court submitted the question to the jury upon 
plaintiff’s theory of the case, namely, that this was an action in tort and that 
liability of defendant depended upon proof that the defendant or its agent had 
negligently failed to act upon the policy application within a reasonable time. 
\s already stated, the jury found for the plaintiff. 

[1] 1. “It is a well-settled rule, established by the great weight of authority, 
that mere delay in passing upon an application for insurance cannot be con- 
strued as an acceptance thereof by the insurer which will support an action ex 
contractu.” Anno. 15 A. L. R. p. 1026. 

“Effect of delay. hte of the application in some form being essen- 
tial to the validity of the contract, mere delay in acceptance of an application 
made, or failure to notify insured of the rejection of his application, will not as 
a general rule constitute a contract of insurance.” 26 C. J. p. 54, $ 46 (2). 
Swentusky v. Prudential Ins. Co., 116 Conn. 526, 165 A. 686; Heiman v. Phoenix 
Mutual Life Ins. Co., 17 Minn. 153 (Gil. 127), 10 Am. Rep. 154; Giddings v. 
Insurance Company, 102 U. S. 108, 111, 26 L. Ed. 92; Misselhorn v. Mutual 
Reserve Fund Life Ass'n (C. C.) 30 F. 545, 546; Travis v. Nederland Life Ins. 
Co. (C. C. A.) 104 F. 486, 488. 

In an interesting article in volume 17, Minn. Law Rev. p. 578, it is said: 
“Since an offer creates no duty in the offeree to accept or to reject, a mere 
failure on the part of the insurance company to act on the application, no 
matter how long its silence and inaction may be continued, does not amount 
to an acceptance, and creates no contract liability.” 

Numerous cases are cited in support of the text. 

{2| 2. Plaintiff does not rely upon an insurance contract nor does he seek 
to enforce his claim for damages upon any contractual basis. Reliance is placed 
‘quarely upon tort; i. e., negligence on the part of defendant and its agent in 
not acting upon the application. This then brings us to a consideration of the 
cases upon which plaintiff places reliance. The leading case on this subject 
and the one that has been followed more than any other case in the decisions 
upholding plaintiff's oe . that of Duffie v. Bankers’ Life Ass'n, 160 Iowa, 
19, 139 N. W. 1087, 46 I . (N. S.) 25. It is there held that there is a duty 
imposed upon the insurance oo because of its public character and its 
Iranchise from the state which requires it to act promptly upon all applications. 
If it so fails to act, an action in tort lies. Other decisions of similar import 
place decision for plaintiff under similar circumstances upon various grounds. 
It is sometimes said that the —— of estoppel is applicable. In the Wisconsin 
case of Kukuska v. Home Mut. H. T. Ins. Co., 204 Wis. 166, 173, 235 N. W. 403, 


W5, the court sustains a recovery oe plaintiff upon the theory that “it seems 
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to’ be more in accord with ordinary legal concepts to say that it is a 
contractual duty.” 

Vance in his excellent work on Insurance (2d Ed.) p. 190, under the tith 
“Insurer's Liability in Tort for Negligent Delay,” comments upon this phase 
of insurance law as interpreted by those courts that hold to the theory advocated 
and advanced by plaintiff. He refers to the doctrine as “novel” and as an 
“interesting and rather surprising rule.” The doctrine has never been accepted 
in this state nor has it heretofore come before this court. Thus we are iree 
to act, and it becomes our duty to determine whether this “novel, interesting and 
rather surprising” doctrine is to be imposed upon insurers by judicial legislation 

A brief resumé of the cases holding the opposite view to those upon which 
plaintiff relies is deemed appropriate. Thus one Supreme Court of Mississippi 
in Savage v. Prudential Life Ins. Co., 154 Miss. 89, 102, 121 So. 487, 488, has this 
to say: 

“Appellant is careful to state that this is an action ex delicto, not an action 
ex contractu. He does not contend that the minds of the parties had met, 
that a contract had been consummated. 

“Counsel’s argument for reversal of the decision of the lower court is 
based upon the theory that a tort arises from a failure to accept an offer to 
make a contract within a reasonable time, and that the amount of recovery 
and the amount of damages shall be measured by the face value of the policy, 
there being a double indemnity clause in this case. * * * 

“We are unable to perceive how an action may be maintained in tort which 
so clearly cannot be maintained on any theory in the contract. The Prudential 
Life Insurance Company was under no duty to write insurance on the life of 
appellant's intestate, because there is no statute in this state fixing such duty 
upon insurance companies. We can find no such rule at the common law. 
Jt is quite elementary that there cannot be a tort without a breach of a legal! 
duty. It is true that the business of insurance is affected with a public interest, 
and it may be that under State and Federal Constitutions the Legislature might 
impose upon insurance companies a duty in this behalf. But, unless and until 
the Legislature shall declare a legal duty on the insurance companies to an 
applicant for insurance, despite the terms of the application, this court is without 
the power or the desire to trench upon legislative authority.” 

In National Union Fire Ins. Co. v. School Dist. No. 55, 122 Ark. 179, 183, 182 
S. W. 547, 548, L. R. A. 1916D, 238, the court said: “Negligence and liability there- 
for cannot be predicated upon a state of facts that do not impose any legal duty.’ 
See also Interstate Business Men’s Acc. Ass’n v. Nichols, 143 Ark. 369, 220 
S. W. 477; Metropolitan Life Ins. Co. v. Brady (Ind. App.) 174 N. E. 99. 

The Supreme Court of Connecticut in Swentusky v. Prudential Ins. Co., 116 
Conn. 526, 530, 165 A. 686, 687, discussed the question thoroughly. We quote 
therefrom the following: 


quasi- 


r 


“The complaint states as the only basis of recovery by the plaintiff the 
negligence and carelessness of the defendant's agent in failing to forward the 
application to it for a period of about two weeks. The trial court gave judg- 
ment for the defendant and the plaintiff has appealed. 

“The question whether there might be a recovery against an insurer where 
there has been a delay in issuing a policy of insurance after the making of an 
application has been before the courts in a considerable number of cases. Carl 
W. Funk, in an article written in 1927, ably examines and analyzes the principal 
cases decided before that year, and in that article and in a comment written 
in 1930 in the Yale Law Journal all the later decisions of consequence are 
referreed to. 75 University of Pennsylvania Law Review, p. 207; 40 Yale Law 
Journal, p. 121. Most of the more recent decisions have dealt with situations 
where liability was claimed to exist, as in the case before us, upon the ground 
of the negligence of the agent, and in all but two of these cases the insurer has 
been held liable. The exceptions are the cases of Savage v. Prudential Life Ins 
Co., 154 Miss. 89, 121 So. 487, and Metropolitan Life Ins. Co. v. Brady (Ind 
App.) 174 N. E. 99. 

“It is not our purpose to discuss the reasoning of the decisions in other 
jurisdictions in detail. We agree with the commentators upon them that there 
is much in them which runs counter to accepted legal principles. But that so 
many courts have found liability to exist evidences a general feeling that to hold 
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therwise would be to deny a claim intrinsically just, and emphasizes the need 
to test that claim by a sedulous consideration of the legal principles which 
might be involved. In doing this, however, we cannot be unmindful of the 
limitations upon our proper functions in declaring the unwritten law of this 
state. That law can never be static but it must be everlastingly developing to 
meet the changing needs of a changing civilization. But if our system of law is 
to have stability and a measurable degree of certainty, its development must 
be an orderly process, an accretion to the body of principles which are the out- 
growth of past precedents, reasoned out in pursuance of that method of thinking 
which is the essence of the common law. Merely because it seems to us unjust 
that a plaintiff situated as is the one before us should not recover, or that ‘social 
desirability’ dictates that she should, affords no sufficient basis upon which 
we may find liability. Unless the application and reasonable development of 
accepted principles of law justify that recovery, the remedy, if any, rests with 
the Legislature and not with the courts. * * * 

“We must dismiss as lacking legal foundation the contention that insurance 
companies are so charged with a public interest as to impose upon them a 
peculiar duty to protect the interests of those who apply to them for insurance. 
An insurance company does indeed, as does every corporation, enjoy a franchise 
irom the state, and it is subject to unusual oversight by the state in the conduct 
of its business. But to hold that, because of these facts alone, there are imposed 
upon it duties or liabilities having no sanction in the established principles of 
law or in the statutes governing the insurance business would be to open a field 
of legal liability the limits of which we cannot encompass, and which would go 
far to introduce chaos in the entire business of insurance, indeed would almost 
necessarily reach out into the field of other specially chartered corporations 
occupying not dissimilar relations to the public, as banks, utility companies, 
and the like. Public interest more requires that stability of the insurance busi- 
ness which is necessary to guard the great body of persons who enter into 
relations with it for their own protection and that of those dependent upon them 
than it does that certain individuals should be saved the loss which may result 
by adherence to established legal principles. We can see no legal justification 
in the nature of the business of insurance or in the relationship of insurance 
companies to the state or the public upon which alone to rest liability in such 
1 case as this.” 

sg Supreme Court of West Virginia in Thornton vy. National Council, 

W. Va. 412, 414, 158 S. E. 507, 508, said: 

The long estz lished conception of the legal relations between an applicant 
and an insurance company is that such relations are fundamentally the same 
as those between parties negotiating any other contract, and are ‘purely con- 
tractual, ; 

“The contract of insurance is to be tested by the principles applicable to the 
making of contracts in general. * * * It is settled almost beyond cavil that 
mere delay, mere inaction, by an insurance company in passing on an applica- 
tion, does not constitute an acceptance or establish the relationship of insurer 
and insured. * * * Yet the theory advanced by appellee, in making the insurer 
responsible in damages for the amount of the policy because of delay, would 
accomplish by indirection that which the law will not permit to be done 
lirectly. 

“No reason is apparent why an isurance contract should be regarded as of 
any more interest to the public than a contract ‘of employment. It is of as 
much importance to the public that a person and his dependents have support 
during his lifetime (by wages or salary) as that his beneficiaries have a com- 
petency (through insurance) after his death. Yet it has never been held that 
lelay in passing upon an application for employment affected the public interest 
to the extent that it made the employer liable for all d: images arising ‘from 
_ delay. The theory advocated by appellee is such an innovation on estab- 

lished insurance law that this court is not prepared now to accept it. We do 
't mean to imply, however, that action in such case might not lie on an implied 
“ontract 
See, also, Munger v. Equitable Life Assurance Society (D. C.) 2. F. Supp. 


914. 
The language used and the reasons employed in the cases here reviewed 
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appeal to us as more consonant with reason and established legal principles 
than those advanced by the courts upholding plaintiff's theory. It is apparent 
that if liability is here to be imposed in an action ex delicto this court will be 
compelled to engage in judicial legislation. If and when it is desired to impose 
upon insurers additiénal burdens or requirements, the same should come through 
the legislative department of the government and not by virtue of judge-made 
law. 

Many other assignments of error are found in the briefs, but in view of 
what has been stated no further discussion need be had as to the same except 
perhaps it may be appropriate to remark that in the facts heretofore referred 
to it will be observed that the plaintiff paid his premium note on January 14, 
1932, and at that time, according to his own version, he was promised a policy 
within thirty days. He never got the policy although he claims he went back 
to the local agent and asked for it. He also admits that he received from the 
agent $21 in three different payments; the last thereof being some time during 
the summer of 1932. He claims that he does not know why this money was 
paid back to him but freely admits that he had no other business dealings with 
the agent than this particular insurance application. If he did not know why 
this money was coming back to him in driblets, it would seem that he would 
at least make some effort to find out. It does not seem reasonable to believe 
that he acted without knowledge under the circumstances here appearing 
Kverything points to the fact that he realized and recognized the situation; 
namely, that no policy was to be issued and that he was to get back whxt money 
he had paid the agent when and as the latter was able to pay it. 

His application was made December 18, 1931. The accident occurred Octo- 
ber 7, 1932, something more than nine and one-half months after the accident 
policy had been applied for. He made no inquiry of the agent about his policy 
after the agent started to pay the money back to him. 

The order appealed from is reversed, with instructions to the trial court to 
grant defendant’s motion for judgment in its behalf notwithstanding the verdict 

So ordered. 


MceMARTIN et al. v. FIDELITY & CASUALTY CO. OF NEW YORK. 


Court of Appeals of New York. April 17, 1934. 
190 Northeastern Reporter 414. 
1. INSURANCE y 

Under accident policy insuring against “disability or death resulting directly 
and independently of all other causes from bodily injuries sustained through exter- 
nal, violent and accidental means,” insurer may be relieved of liability if an idio- 
syneratic condition of mind or body predisposing insured to injury is so acute 
as to constitute a disease. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. INSURANCE. , . 

In action on accident policy insuring against disability or death resulting di- 
rectly and independently of all other causes from bodily injuries sustained through 
external, violent, and accidental means, burden was on plaintiff to show that the 
idiosyncratic condition of insured’s body upon which the accidental injury 1m- 
pinged ultimately to cause death was not a disease. 4 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Under accident policy insuring against “disability or death resulting directly 
and independently of all other causes from bodily injuries sustained through exter- 
nal, violent and accidental means,” insurer was not liable for death immediately 
caused by “nephritis,” following shock from injuries received in automobile acci- 
dent, where nephritis had been chronic and progressive for three years hefore in- 
jury 

“Nephritis” is an inflammation of the kidneys, or a disease, because 

in its natural and probable development it may be expected to be a source: 

of mischief, and not a mere predisposing tendency. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Crane and Hubbs, JJ., dissenting. 
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Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Margaret McMartin, individually, and by her and another as exec- 
utors, etc., of the estate of James McMartin, deceased, against the Fidelity & 
Casualty Company of New York. From an order of the Appellate Division and 
the judgment entered thereon, by the terms of which order and judgment the non- 
suit granted defendant at the close of plaintiff’s case was unanimously reversed and 
a new trial granted (239 App. Div. 296, 267 N. Y. S. 473), the defendant, on a 
stipulation for judgment absolute, appeals. 

Judgment of the Appellate Division reversed, and judgment of the Trial Term 
affirmed. 

Charles B. Sullivan, John J. Connors, Jr., and Warner M. Bouck, all of Al- 
bany, for appellant. 


T. Cuthell Calderwood, of Johnstown, and Lawrence B. McKelvey and Bren- 
ton Taylor, both of Saratoga Springs, for respondents. 

Croucn, Judge. 

The defendant issued a policy of insurance to James McMartin “against dis- 
ability or death resulting directly and independently of all other causes, from bod- 
ily injuries sustained through external, violent and accidental means.” While 
the policy was in force the insured, driving his automobile, sustained bodily 
injuries within the terms of the policy. He was taken to a hospital where, 
twenty days later and without having left his bed, he died 

Disregarding certain alleged errors in evidential rulings which we deem trivial 
and insubstantial, the sole question is whether death resulted directly and inde- 
pendently of all other causes from the bodily injuries. 

[1] The applicable rule of construction has been so recently and so fully dis- 
cussed (Silverstein vy. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914) and 
applied (Smith v. Massachusetts Bonding & Insurance Co., 207 App. Div. 682, 202 
N. Y. S. 857, affirmed 241 N. Y. 558, 150 N. E. 554; Allendorf vy. Fidelity & 
Casualty Co. of New York, 250 N. Y. 529, 166 N. E. 311; Reynell v. Indemnity 
Ins. Co. of North America, 258 N. Y. 572, 180 N. E. 337) in this court as to make 
needless anything but a bare statement of it. As a pendant to the opinion in the 
Silverstein Case, it is appropriate to paraphrase as follows a recent statement of 
the rule by Mr. Justice Cardozo: Under a policy phrased as this one, the insurer 
may be relieved of liability if an idiosyncratic condition of mind or body pre- 
disposing the insured to injury is so acute as to constitute a disease. Landress v. 
Phenix Mutual Life Ins. Co., 54 S. Ct. 461, 78 L. Ed. . March 5, 1934, dis- 
enting opinion. “The disease or the infirmity must be so considerable or signifi- 
cant that it would be characterized as disease or infirmity in the common speech 
f men * * * of such quality or degree that in its natural and probable development 
it may be expected to be a source of mischief.” Silverstein v. Metropolitan Life 
Ins. Co., supra, page 84 of 254 N. Y., 171 N. E. 914, 915. 

In the collision the insured struck his chest against the steering wheel of his 
automobile. At the hospital he complained of severe pain in his chest and “would 
grunt with pain” in breathing or upon pressure. An X-ray disclosed “some sep- 
aration of the third right and left costal cartilages.” The pain gradually cleared 
up and on the fifth or sixth day he could take a normal breath without much dis- 
tress. A laceration of the lip substantially healed within the same period. There 
were no other evidences of injury. The immediate cause of death was nephritis. It 
snot claimed that nephritis was caused by the accident. The disease, according to 
the testimony of one of plaintiff's witnesses, had been chronic and progressive for 

period of years—at least three years. The autopsy disclosed other serious 
hronic conditions—chronic appendicitis, chronic inflammation of the prostate, left 
‘oronary artery thickened, narrowed, and calcified, certain adhesions about the in- 
testines. Nevertheless, the insured aged about seventy years, was in seeming good 
ealth and was actively engaged in business. What happened subsequent to the 
accident was described by a medical witness as follows: “As a result of the in- 
Jury to his chest there was a resultant shock. Very soon after this shock was 
present there were increasing evidences of trouble in his intestinal tract and with 
ls urinal tract. The poisons which were absorbed as a result of this failure of 
elimination produced the poisons in his system, the blood absorbing them and 
arrying them to all parts of his body. As a result of this poisoning all of the 
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organs in the body, of course, were more or less weakened, their function was 
lessened and resulted ultimately in his death.” 

[2, 3] Upon that testimony it is said that “the accident killed McMartin because 
he was unable to withstand the shock which followed it.” Upon that theory plain- 
tiff rests her case. It is not enough. The burden was on plaintiff to show that the 
idiosyncratic condition of McMartin’s body, upon which the accidental injury im- 
pinged ultimately to cause death was not a disease within the meaning of the es- 
tablished rule. The burden was not met. Nephritis existent for at least three 
years, chronic and progressive, may not with any fitness of language or with any 
sense of reality be described as a mere predisposing tendency. It is a condition 
which in its natural and probable development may be expected to be a source of 
mischief, and so a disease; and if it were mentioned as inflammation of the kid- 
neys instead of nephritis, the ordinary man in his common speech would unques- 
tionably call it a disease. 

The judgment of the Appellate Division should be reversed, and that of the 
Trial Term affirmed, with costs in this court and in the Appellate Division. 

Pound, C. J., and Lehman and O’Brien, JJ., concur. 

Crane and Hubbs, JJ., dissent. 

Kellogg, J., not sitting. 

Judgment accordingly. 

MEYER v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Trial Term, New York County. April 16, 1934. 
271 New York Supplement 261. 
INSURANCE. 


In action upon accident policy for insured’s death from stab wounds, plait- 
tiff's statement in proof of claim that information as to witnesses to accident was 
obtainable from district attorney held not to authorize admission of self-serving 
confession of person accused of murder of deceased. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Action by Leopold S. Meyer against the Metropolitan Life Insurance Com- 
pany. 

Judgment for plaintiff. 

Meyer Kraushaar, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (William B. Moore, of New 
York City, of counsel), for defendant. 

Corio, Justice. 

On the 6th day of September, 1933, the body of Charles J. Wolfert was found 
dead as the result of stab wounds received at the hands of one Millie Prince. At 
the time of his death, Wolfert held a form A-1 standard accident policy written 
by the defendant. This policy insured “Charles J. Wolfert, by occupation jeweler, 
classified select for the term of twelve months from September 5, 1929, noon, 
standard time, at the place where the insured resides, and subject to the provi- 
sions and stipulations herein contained, in the principal sum of $5,000, or weekly 
indemnity of $25 against the results of bodily injuries sustained while this policy 
is in force and caused directly and independently of all other causes by violent and 
accidental means.” This policy was in full force and effect at the time of the death. 
The plaintiff, an assignee of this policy, has brought suit to recover the principal 
sum mentioned in the policy. The death of the assured by violent means is con- 
ceded, and the only issue to be decided is whether the death was caused by acci- 
dent or through the wrongful act of the assured himself. 

The policy does not itself define the term “violent and accidental means.” 
Clause 9 of the policy, however, excludes certain risks, such as suicide, aeroplane 
accidents, death by disease, mental, physical, medical or ptomaines, or disease 
germs of any kind of infection, whether introduced into the body by accidental 
means or otherwise. 

The plaintiff's proof showed that the deceased was found dead as a result ot 
stab wounds of such a character as to exclude the possibility of suicide. 

The defense attempted to introduce into evidence the confession made by the 
person who stabbed the deceased. This was received over the objection and excep- 
tion, and a motion was then made to strike it out. Upon the decision of this 
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motion depends the final decision in the case. The basis upon which the defendant 
is urging the admission of the confession is twofold: (1) The answers of the 
olaintiff in the proof of claim filed by him; and (2) the decisions in the cases of 
Aldridge v. Atna Life Insurance Co., 204 N. Y. 83, 97 N. E. 399, 38 L. R. A. 
(N. S.) 343, and Montgomery v. John Hancock Mutual Life Insurance Co., 140 
Misc. 233, 250 N. Y. S. 403. The question ir the proof of claim was as follows: 
“Give names and addresses of all persons who witnessed the accident? A. This mat- 
ter is now in the hands of the District Attorney of Queens County, from whom 
‘his information can be obtained.” The defendant claims that under this answer 
the plaintiff has constituted the district attorney of Queens county as his agent 
for furnishing to the defendant the answers to the question above quoted. Assum- 
ing this contention to be true, nevertheless, if the only information the person 
designated had was hearsay evidence, the information would not be admissible. 
The exceptions to the hearsay rule are few and limited in number. To my mind, 
to permit the confession of a person accused of murder to be introduced to defeat 
a claim on a policy of insurance upon the life of the murdered person would be 
highly improper. A mere reading of the confession shows it was nothing but an 
attempt to build a defense to the charge of murder. The cases cited by the defend- 
ant in support of its contention in no way support it. 

In Aldridge v. AStna Life Insurance Co., 204 N. Y. 83, 87, 97 N. E. 399, 401, 
38 L. R. A. (N. S.) 343, the situation was different than the present case. There, 
after the plaintiff presented to the insurance company the usual proof of loss, the 
company, demanding further information, stated that it was necessary for the 
attending physician to advise them over his own signature. The request was taken 
by the plaintiff to the doctor, who asked him to write to the company, which the 
doctor did. The Court of Appeals held that the letter was not admissible upon 
the theory that it was binding on the defendant but only for the purpose of 
‘mpeaching the testimony of the doctor. Judge Werner, in writing the prevailing 
opinion in Aldridge v. 2Etna Life Ins. Co., supra, laid down the rule as follows: 
“This is the rule with a clear statement of the reason upon which it rests. It is 
oily when the third person ‘is authorized to answer for’ the person who has 
eferred to him, that the latter is bound by what the former may say.” 

It would be stretching this rule to the extreme to hold that by his answer, as 
et forth above, the plaintiff authorized the district attorney to bind him by taking 
a self-serving, self-exculpatory statement from the person who concededly brought 
about the death of the policyholder. 

The motion to strike out the confession from the record is granted, with 
proper exception to the defendant, as is also the motion to strike out the rebuttal 
testimony of Officer Negri. In view of this ruling, nothing remains except to 
direct a verdict in favor of the plaintiff for the amount demanded in the com- 
plant . 

Judgment for the plaintiff in the sum of $5,000, with interest from the 6th 
day of September, 1933. Thirty days’ stay and sixty days to make a case. 

SECURITY SAVINGS & TRUST CO. v. COMMERCIAL CASUALTY 

INS. CO. 
Supreme Court of Oregon. May 15, 1934. 
32 Pacific Reporter (2d) 582. 
3. INSURANCE. 
_ In action on accident policy with defense of suicide, where insured’s dying 
declarations described alleged robber, evidence that witnesses shortly before shoot- 
ing were accosted in vicinity by man resembling described robber held admissible 
in corroboration. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

5. INSURANCE. 

_ Interest on liquidated amount payable under accident policy held computable 
trom expiration of statutory 60-day period allowed for payment after proof of 
loss (Code 1930, §§ 46-506 (k), 57-1201). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Department 1. 

\ppeal from Circuit Court, Multnomah County: W. A. Ekwall, Judge. 
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Action by Alice H. McCredie, for whom the Security Savings & Trust Com- 
pany was substituted as party plaintiff, against the Commercial Casualty Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Modified and affirmed. 

Frank S. Senn, of Portland (Senn & Recken, of Portland, on the brief), for 
appellant. 

Elton Watkins and McDannell Brown, both of Portland, for respondent. 

BELT, Justice. 


This is an action to recover on an insurance policy issued by the defendant 
in the amount of $10,000, payable to Mrs. Alice McCredie in the event of the 
accidental death of C. Y. Wigfall. The first trial resulted in a judgment for the 
defendant insurance company. On appeal the judgment was reversed and the 
cause remanded for a new trial because error was committed in excluding the 
dying declarations of the assured relating to the cause of his death. McCredie 
vy. Commercial Casualty Insurance Co., 142 Or. 229, 20 P.(2d) 232. The jury 
failed to agree on the second trial. The third trial resulted in a verdict for the 
plaintiff for the amount named in the policy together with an award of $5,000 as 
attorney fees. From the judgment entered thereon, the defendant appeals. 

The policy insured against loss from accidental bodily injuries and, in the 
event of loss of life resulting therefrom, the company agreed to pay the sum of 
$10,000. The sole issue of fact, aside from the question of reasonable attorney 
tees, was: Did Wigfall commit suicide, or did he die as the result of a gunshot 
wound inflicted by a highwayman? Under its policy, the insurer was not liable in 
the event of suicide. It was liable if Wigfall was shot by some other person. 

[1] Based upon evidence in the case, strong argument that Wigfall committed 
suicide is advanced by counsel in the brief of appellant. However, there is sub- 
stantial evidence tending to support the theory of the plaintiff. Under this state 
of the record, the finding of the jury is conclusive. 

[2] It is urged that error was committed in receiving in evidence certain 
letters written by Wigfall to his mother, which spoke of his future plans and a 
happy and contented state of mind. One of these letters was written a few hours 
prior to his death. The other letters covered a period of three or four months 
preceding it. Appellant asserts that the statements of deceased in these letters 
were merely hearsay and self-serving. Previous to the admission of these letters, 
the defendant had introduced evidence of statements alleged to have been made 
by Wigfall expressing an intention to commit suicide. The question is new in this 
state. In some jurisdictions this evidence is excluded for various reasons. Some 
courts hold it is hearsay; others reject it on the ground that it is self-serving, 
and still others refuse to admit it because not a part of the res geste. See Hart- 
man v. Keystone Ins. Co., 21 Pa. 466; Life Ins. Co. of Virginia v. Hairston, 108 
Va. 832, 62 S. E. 1057, 128 Am. St. Rep. 989. It is believed, however, that the 
letter reasoned cases sustain the admissibility of such evidence. Supreme Lodge, 
kK. P. v. Foster, 26 Ind. App. 333, 59 N. E. 877; Sharland v. Washington Life Ins. 
Co. (C. C. A.) 101 F. 206; New York Life Ins. Co. v. Mason (C. C. A.) 272 
eS 28. 

In our opinion the jury, in passing on this vital issue of fact, was entitled to 
know the mental state of the insured. What were his habits and temperament? 
Was he satisfied with life or was he abiding in the shadow of gloom and despond- 
ency? All of these matters were proper for the consideration of the jury in 
determining the probability of the charge that Wigfall took his own life. While 
the statements of Wigfall possess some of the characteristics of hearsay and have 
some of the aspects of self-serving declarations, yet they are, in reality, “verbal 
acts,” and are admissible, not to show the truth of what is contained in his letters, 
but rather to show his state of mind and his intentions at the time of writing 
them. Such was the limitation placed upon these letters when received in evidence. 
\s stated in State v. Farnam, 82 Or. 211, 161 P. 417, 429, Ann. Cas. 1918A, 318: 
“If the doing of an act is a material question, then the existence of a design of 
pian to do that specific act is relevant to show that the act was probably done 
(1 Wigmore on Ev. § 102); and, considering the plan or design as a condition ot 
the mind, a person’s own statements of a present existing state of mind, when 
made in a natural manner and under circumstances dispelling suspicion and con- 
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taining no suggestion of sinister motives, only reflect the mental state, and there- 
fore are competent to prove the condition of the mind, or in other words, the 
plan, or design.” 

If a letter had been found in Wigfall’s desk written shortly before-.his death, 
expressing a suicidal intent, it would, under most of the authorities, be received 
in evidence, going to the probability that deceased did, in fact, take his own life. 
It would seem, as. a matter of common sense, that, if a letter, indicated a- con- 
trary intention and expressed a desire to live, it should be received to: aid the 
jury in determining the mental state of the decedent, Rules of evidence, after all, 
should be promulgated to the end that the truth of the controversy may be deter- 
mined. When the defendant offered evidence tending to show weariness of life 
on the part of Wigfall and a desire to end it, the door. was opened to the plaustiff 
to show by declarations of the decedent a different state of mind, one consistent 
with the desire to live. Shepard v. United States, 290 U. S. 96, 54 S. Ct. 22, 78 
L. Ed. 


It may be that some of the letters were rather remote, but not so much ‘so as 
to convince us that the trial court abused its discretion in. receiving them in evi- 
dence. 

[3] Wigfall, in his dying declarations, described the clothes and stature of 
the man who is alleged to have shot him while he was returning from Vancouver 
to Portland across the Interstate bridge about 1:30 a. m. on August 12, 1930. 
According to the witness W. W. McCredie, Wigfall said to him, “Judge, I have 
been shot and the party got away with my watch,” and then described the man 
as “dark complexioned, had a mixed, a dark mixed suit on and-he was slim.” It 
is asserted that the court erred in allowing the witnesses Mary Crouch and Ben 
Bogart to testify that, while driving along this same highway at approximately a 
quarter of a mile from the scene of the alleged shooting, a few minutes before 
it occurred, a man resembling closely as to stature and dress the person described 
by Wigfall tried to stop them. This evidence has slight prohative value. Never- 
theless, we think it was admissible as tending to corroborate the dying declara- 
tions of W igfall. None of the authorities cited convince us to the contrary. Even 
if it be assumed that error was committed, we think it would not afford a basis 
for reversal. 

[4] Error is assigned because the trial court, after the commencement of 
this action, allowed the petition of the Security Savings & Trust Company to be 
substituted as party plaintiff. We cannot agree with this contention. The record 
discloses that the plaintiff has succeeded to all the rights, title, or interest of 
‘lice H. McCredie in and to this cause of action. In a suit between Alice H. 
McCredie and the beneficiaries under the last will and testament of Wicgfall, it 
was adjudicated that Mrs. McCredie had, pursuant to a written contract with the 
assured, agreed to receive the proceeds of the insurance policy as trustee for cer- 
tain beneficiaries designated in the will of the assured. It appears further that 
Mrs. McCredie has resigned as trustee and executrix of the estate of C. Y. Wig- 
iall, deceased, and that the Security Savings & Trust Company has been appointed 
administrator thereof. In the light of this record, if the defendant insurance com- 
pany satisfies the judgment herein, there will be no further liability on the policy. 

[5] Appellant asserts that it was error to allow interest from date of proof 
of loss and that interest should be computed from date of judgment. Section 57- 
1201, Oregon Code 1930, provides that the “rate of interest in this state shall be 
‘Ix per centum per annum * * * on all moneys after the same becomes due. 

* *" Section 46-506 (k), Oregon Code 1930, relative to standard provisions 
f insurance policies provides: “Time for Settlement—A provision that when a 
olicy shall become a claim by the death of the insured, settlement shall be made 
upon receipt of due proof of death and of the interest of the claimant, and not 
ater than two months after the receipt of such proof.” 

In the instant case, if the insurance company was liable at all, it was bound 
tv pay the sum of $10,000. We are not concerned with cases in which the extent of 
oe liability was unliquidated. After proof of loss was made on October 15, 1930, 

: defendant insurance company had a statutory allowance of 60 days before 
be ing obliged to make payment. We conclude therefore that interest should have 
been computed from December 15, 1930. Bell v. Hanover Fire Ins. Co., 107 Or. 
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513, 214 P. 340, 215 P. 171; Fireman’s Fund Insurance Co. v. Haley, 129 Miss. 
525, 92 So. 635, 23 A. L. R. 1470; Palatine Ins. Co. v. O’Brien, 107 Md. 341, 68 
A. 484, 16 L. R. A. (N. S.) 1055; 33 C. J. 147; Couch, Cyclopedia of Insurance 
Law, § 1865. 

In view of the amount of attorney fees awarded in the lower court, the 
application for an additional allowance in this court will be denied. 

With the slight modification relative to the matter of interest, the judgment is 
affirmed. . 
Rand, C. J., and Bean and Rossman, JJ., concur. 
Kelly, J., not sitting. 


INTERNATIONAL TRAVELERS’ ASS’N v. BARNES. No. 1725—6148. 
Commission of Appeals of Texas, Section A. May 2, 1934. 
70 Southwestern Reporter (2d) 703. 
INSURANCE. 


Accident policy, excepting “injuries, fatal or non-fatal, * * * as the result 
* * * of the following causes * * * to-wit: * * * intentional injuries inflicted on 
the insured by others,” held not to cover insured’s death from explosion of in- 
fernal machine or bomb sent him by unknown person. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Minnie Barnes against the International Travelers’ Association. A 
Judgment for plaintiff was affirmed by the Court of Civil Appeals [43 S.W.(2d) 
135], and defendant brings error. 

Reversed and rendered. 


John C. North and R. B. King, both of Corpus Christi, and Seay, Seay, Ma- 
lone & Lipscomb, of Dallas, for plaintiff in error. 


Boone & Raymer, Allen V. Davis, and W. E. Pope, all of Corpus Christi, for 
defendant in error. 


Critz, Commissioner. 


This suit was instituted in the district court of Nueces county, Tex., by Mrs. 
Minnie Barnes against International Travelers’ Association to’ recover on an acci- 
dent insurance policy issued by the association to Jesse A. Barnes, her deceased 
husband. Trial in the district court resulted in a verdict on which judgment was 
entered for Mrs. Barnes for the amount of the policy, with 6 per cent. interest 
from March 25, 1924, amounting in all to a judgment for $7,007.50. On appeal by 
the association, this judgment was affirmed by the Court of Civil Appeals. 43 
S.W.(2d) 135. The association brings error. 

The association issued to Jesse A. Barnes an accident insurance policy dated 
November 1, 1918. The association contended at the trial in the district court that 
this policy had heen superseded by another dated August 20, 1923. This was the 
only issue of fact submitted to the jury. The jury found that no new policy was 
issued. We take it that this finding settles that issue, and will decide the case 
on the undisputed facts as applied to the 1918 policy. 


The circumstances surrounding the death of Jesse A. Barnes were as follows: 
On the morning Jesse A. Barnes died the express company delivered to his home 
a pine box about a foot long and a foot wide; the box was addressed to Jesse A. 
Barnes, 537 North Broadway. There was a return address on one corner of the 
box. At the time the box came, Jesse A. Barnes: was away from home; he re- 
turned about noon the same day; and Mrs. Barnes told him to take the box to the 
hack porch and open it. It was tightly nailed. Barnes picked up the box and 
started to the back porch with it in his hands or arms, and just as he was passing 
through a double door it exploded. Barnes was blown to pieces by the explosion, 
and thereby instantly killed. None of the box was left after the explosion, and 
the evidence does not disclose who sent it. The return address appearing on it 
was fictitious. 

From the above we conclude that the evidence shows beyond any reasonable 
doubt that the above-mentioned box constituted some character of infernal ma- 
chine or bomb; that it was sent to J. A. Barnes for the purpose, and with the in- 
tention of killing him, and that it did kill him. 
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The pertinent parts of the policy here sued on read as follows: 
Te EE koak 
“This Certificate insures upon the conditions therein named, against loss by acci- 

dent caused through external and violent means of time, life, limb or limbs or 

irreparable loss of entire vision of one or both eyes, as therein limited and 

provided. 
“Class A 

“Tnternational 
“Travelers Association 
7h °F: A: 
“Dallas, Texas, 
“Incorporated Under the Insurance Laws of the State of Texas 
“Class A Accident Insurance Certificate 

“In Consideration of the statements and agreements contained in the applica- 
tion for membership and insurance under this policy and the payment of all ad- 
mission fees, assessments, premiums and dues, the International Travelers Asso- 
ciation (hereinafter called the Association), does accept as a member of the Acci- 
dent Department of said Association Jesse A. Barnes, (hereinafter called the 
Insured) of Corpus Christi, Texas, whose occupation is real estate and does, 
subject to the terms, provisions and limitations in this policy and the By-laws con- 
tained, hereby insure him against loss resulting from bodily injuries, effected di- 
rectly, independently and exclusively of all other causes contributing or proximate, 
through external, violent and accidental means, as hereinafter defined, limited and 
provided. 

“Accident Indemnities. 
“Loss of Life, Dismemberment and Loss of Sight— 

“Article I. Single Indemnity. 


“If such injuries shall totally and continuously disable the insured from date 
of accident from performing any and every kind of duty pertaining to his occu- 
pation, and during the period of such continuous total disability, and within ninety 
days from date of accident, shall result, directly, independently and exclusively 
of all other causes contributing or proximate, in any one of the losses enumerated 
helow, the Association will pay the sum set opposite such loss, which sum shall 
include any claim for disability, but only one of the payments named in this Ar- 
= will be made for injuries resulting from one accident. 

Loss of Life 
Loss of both feet ! 
L688 Ot Gtie Name antl ONG 1008 siisic.cviadssteesecesateudewasseswae eens 2,500.00 
Loss of one foot 1,250.00 
ROSE: GE GRE MRAIIOES? icist'd svie alcaaws Siriaweenasees beau eared ewaae te area 5,000.00 
Loss of both eyes 
Loss of one hand 
Loss of one eye 
x ¥ 
“6. The Association shall not be liable to any person for any indemnity or 
enefit for injuries or disabilities resulting from injuries, or for death, or loss of 
limb, or limbs, or of the irreparable loss of the entire vision of an eye or eyes, 
resulting from an accident to a member which happens while said member is vio- 
lating any law, or which shall happen on account of, or by reason of, or in con- 
sequence of the member being in any degree under the influence of intoxicating 
liquors or narcotics, or which shall happen on account of, by reason of, or in con- 
sequence of, the use thereof, or for death of a member occurring through inhaling 
of gas, voluntarily or involuntarily, consciously or unconsciously, or in case such 
disabilities or injuries, fatal or non-fatal, shall occur as a result, wholly or par- 
tially, directly or indirectly, of any of the following causes, conditions or acts 
or while the insured member was under the influence of, or affected by any such 
cause, condition or act, to-wit: Diseases of all kinds, bodily or mental infirmity, 
orchitis, epididymitis, epilepsy, fainting spells, fits, vertigo, lumbago, sleep-walking, 
intentional or unintentional taking of poison, or from anything accidentally or 
otherwise taken, administered, injected, absorbed or inhaled, consciously or un- 
nsciously, contact with poisonous ivy or other poisonous growth or substances, 
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injury resulting fatally or otherwise inflicted by the insured on himself, while 
sane or insane, nor for intentional injuries inflicted on the insured by others, un- 
less such injuries are inflicted for the sole purpose of burglary or robbery (intent 
to commit burglary or robbery to be established by the claimant). * * * (Here 
follows a long list of other exceptions. )” ‘ 

Paragraph 6 above quoted provides a long list of injuries excepted from and 
not covered by the policy. This paragraph plainly recites that it does not cover 
“intentional injuries inflicted on the insured unless such injuries are inflicted for 
the sole purpose of burglary or robbery.” No contention is made that Barnes’ 
injuries were inflicted for burglary or robbery, and the evidence is legally con- 
clusive that his death resulted from the explosion of some kind of an infernal 
machine or device sent to him by some unknown person for that purpose. 

In connection with the above, we note that the list of injuries, and their cau- 
ses named in paragraph 6, supra, as not included in the insurance policy, is rather 
long, but, as applied to the undisputed facts of this case, paragraph 6 can be sim- 
plified and read as follows: “The Association shall not be liable to any person for 
any indemnity or benefit for injuries or disabilities resulting from injuries or for 
death * * * resulting from an accident to a member, * * * in case such disabilities 
or injuries, fatal or non-fatal, shall occur as the result wholly or partially, directly 
or indirectly, of any of the following causes, conditions or acts, or while the in- 
sured member was under the influence of, or affected by such cause, condition or 
act, to-wit: * * * Intentional injuries inflicted on the insured by others unless such 
injuries are inflicted for the sole purpose of burglary or robbery.” 

When read as indicated, it appears beyond any substantial doubt that the con- 
tract hy its very terms excepts from its insurance “intentional injuries inflicted on 
the insured by others,” and it further as conclusively appears that such exception 
applies to fatal, as well as nonfatal, injuries. National Life & Acc. Ins. Co 
DeLopez (Tex. Civ. App.) 207 S. W. 160; General Acc., F. & L. Assur. Corp. y 
Stedman (Tex. Civ. App.) 153 S. W. 692; Continental Cas. Co. v. Morris, 46 Tex. 
Civ. App. 394, 102 S. W. 773; Hutchcraft’s Ex’r v. Travelers’ Ins. Co., 87 Ky. 300, 
8S. W. 570, 571, 10 Ky. Law Rep. 260, 12 Am. St. Rep. 484. 

As we interpret the opinion of the Court of Civil Appeals, it holds that it is 
substantially doubtful whether or not the exception under discussion includes fa- 
tal injuries. The Court of Civil Appeals then resolves this doubt against the in- 
surer, and holds that fatal injuries are not intended to be included. The case of 
\merican Accident Co. v. Carson, 99 Ky. 441, 36 S. W. 169, 18 Ky. Law Rep. 308, 
34 L. R. A. 301, 59 Am. St. Rep. 473, is cited as authority for this holding. In our 
opinion that case is not authority to hold that fatal injuries are not included withi: 
the terms of the exception involved in this case. 

In the Carson’ Case, supra, the Kentucky Court of Appeals had before it an 
accident insurance policy by the terms of which Stephen M. Carson was insured 
against bodily injuries, effected through external, violent, and accidental means: 
“First, which wholly disabled him: second, such injuries as partially disabled him; 
third, such as resulted in the loss of an eye; fourth, loss of a hand or foot: and, 
lastly, loss of hoth hands or feet, etc., in which event the ful principal sum 
$5,000.00 was to be paid to the insured, if he survived, or, if he died, then to his 
father, A. Carson.” The policy then contained the following exemption clause: 
“This insurance does not cover disappearances; nor suicide, while sane or insane: 
nor injuries, whether fatal or otherwise, of which there is no visible mark upon the 
body; nor accidental injuries or death resulting from or caused, directly or 1n- 
directly, wholly or in part, by hernia, fits: * * * nor extend to or cover intentional 
injuries inflicted by the insured or any other person, or injury or death happet 
while the insured is insane, or under the influence of intoxicating drinks ot 
cotics,” etc. 

The insured was intentionally shot and instantly killed by another person while 
the policy was in force. The insurance company denied liability under the terms 
of the exception, “nor extend to or cover intentional injuries inflicted by the in- 
sured or any other person.” In passing on this question, the court held that the 
injuries referred to in such exception included only nonfatal injuries. This hola- 
ing was based on the fact that a number of the exceptions expressly included tata! 
injuries, while this particular one did not. This was held to indicate an intention 
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not to include fatal injuries in the exceptions where they were not named. . We 
think this holding was correct as applied to the policy under construction. In this 
connection it will be noted that the general exception clause in the Carson policy 
simply stated: “This insurance does not cover,” followed by a number of excep- 
tions each complete within itself. No statement was made in the general excep- 
tion clause to the effect that this policy does not cover the following injuries, fatal 
or nonfatal. A very different exception clause is presented by the contract in the 
case at bar. Here the contract, in express and no uncertain terms, in effect says 
that all injuries, “fatal or non-fatal,” following “to-wit:” are excepted from its 
nsurance. To hold that the mere fact that “fatal” is not repeated in the exception 
nvolved here, while it is repeated in some others following “to-wit :” evidences an 
ntention to omit it here, would be to absolutely nullify the general exception which 
cavs in effect that all injuries, “fatal or non-fatal,” following “to-wit: are ex- 
cepted from the insurance. Certainly the contract should not be given a construc- 
tion that would nullify one of its principal provisions. 

The Hutchcraft Case, cited by us, is by the same court that rendered the opinion 

the Carson Case, supra. In the Hutchcraft Case the accident policy contained 
an exception clause reading: “And no claim shall be made under this ticket when 
he death or injury may have been caused by dueling, fighting, wrestling, lifting, 

overexertion, or by suicide (felonious or otherwise, sane or insane), or by in- 
tentional injuries inflicted by the insured or any other person.” The court con- 
trued the word “death” contained in the general words of the exception clause to 
apply to “intentional injuries inflicted by the insured or any other person.” In the 
‘arson Case the general exception clause was not so worded as to except all follow- 
ing injuries, fatal or nonfatal; but merely stated, “This insurance does not cover 
followed by exceptions some of which expressly included fatal injuries and some 
lid not. Of course, in such a policy each particular exception was treated as 
mplete within itself, and it was determined that the inclusion of death in some 
‘the exceptions, and the omission thereof in others, evidenced an intention not 

include fatal injuries in the exceptions not naming them. As already shown, 
he policy in the instant case comes under the rule of the Hutchcraft Case, be- 
cause it contains a general provision excepting all injuries following the words, 
“to-wit :” “fatal or non-fatal,” from its insurance. 

In addition to the above, we are directed by the Supreme Court to say that in 
deciding this case on what has been by us it does not want to be understood as 
holding by implication or otherwise that this policy would cover Barnes’ 
absent paragraph 6 thereof. That question is simply not decided. 

Because the insured met his death by intentional injuries inflicted on him by 
another, with no purpose of burglary or robbery, the judgments of the Court of 
Civil Appeals and district court are both reversed, and judgment here rendered 

r International Travelers’ Association. 

Opinion adopted by the Supreme Court May 2, 1934. 
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EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, OF 
LONDON, ENGLAND v. NOSSER et al. No. 6978. 
Circuit Court of Appeals, Fifth Circuit. May 1, 1934. 
70 Federal Reporter (2d) 516. 
INSURANCE. 


Automobile indemnity insurer, disclaiming liability on ground of assured’s 
failure to co-operate as required by policy, Aeld not entitled to directed verdict 
under facts. 

Facts showed that insurer did not seek assured’s co-operation or 
assistance otherwise than by applying for information and signing of 
written statements as to circumstances attending casualty, for aid in 
getting insurer's representative in contact with other witnesses, and that 
assured be available as witness when needed. A phase of evidence tended 
to prove that assured did all in way of co-operation with insurer that 
reasonably could have been expected of him under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the Southern 
District of Mississippi; Edwin R. Holmes, Judge. 

Action by Thomas Nosser and another against Joseph T. Nosser and the 
Employers’ Liability Assurance Corporation, Limited, of London, England, 
garnishee. From an adverse judgment, garnishee appeals. 

Affirmed. 

Chas. F. Engle and S. B. Laub, both of Natchez, Miss., and Carl Marshall, 
of Bay St. Louis, Miss., for appellant. 

John Brunini and Jas. D. Thames, Sr., both of Vicksburg, Miss., for appellees. 

Before Bryan, Sibley, and Walker, Circuit Judges. 

WaALkeR, Circuit Judge. 

This case is quite like the case of Employers’ Liability Assurance Corpora- 
tion vy. Bodron, 65 F.(2d) 539, heretofore decided by this court. The appellees, 
one of them being the surviving husband, and the other a son of Ida Thomas 
Nosser, recovered judgment in a Mississippi state court against Joseph T. 
Nosser on the ground of his negligently driving his automobile and causing 
the death of said Ida Thomas Nosser while she and others were riding with 
him by his invitation. The personal injuries for the alleged negligent causing 
of which the plaintiff in the cited case recovered judgment were sustained by 
her in the same automobile casualty. The action brought by the appellees was 
defended by the appellant, by lawyers selected and employed by it, pursuant to 
a provision of a policy it had issued to the defendant therein, whereby it agreed 
to defend in the name of the assured suits brought against him on account of 
accidental injury resulting from the operation of his automobile. After the 
judgment recovered by the appellees had been affirmed by the Supreme Court 
of Mississippi (161 Miss. 561, 137 So. 491), appellees sued out a writ of garnish- 
ment against appellant. The latter removed the proceeding against it to the 
court below. In that proceeding the appellant set up as a defense that it (the 
insurer) was not liable because the assured, Joseph Thomas Nosser, failed to 
comply with the following clause of the policy: “Co-Operation. Condition D. 
The assured, when requested by the corporation, shall aid in effecting settle- 
ments, in securing evidence and the attendance of witnesses, in defending suits, 
and in prosecuting appeals, and shall at all times render to the corporation all 
co-operation and assistance in the assured’s power.” The court denied a motion, 
made, upon the conclusion of the evidence, by the defendant, appellant here, 
that a verdict in its favor be directed. 

A reversal is sought because of the above-mentioned ruling, the appellant 
contending that uncontroverted evidence showed that the assured breached the 
above-quoted provision of the policy. An examination of the record has led 
us to the conclusion that that contention is wholly unjustified. The matter ot 
dealing with claims against the assured arising out of the automobile casualty 
was in the hands of representatives of the appellant from a time prior to the 
assertion of any such claim. So far as appeared, the appellant did not desire 
or seek the assured’s co-operation or assistance otherwise than by applying to 
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him for information and the signing of written statements as to the circum- 
stances attending the casualty, for aid in getting appellant’s represenative in 
contact or communication with other witnesses of the occurrence, and that 
assured be available as a witness when needed. A phase of the evidence tended 
) prove that the assured did all in the way of co-operation with the appellant 
that reasonably could have been expected of him under the circumstances. It 
cannot reasonably be denied that there was evidence supporting a finding that 
in material respects evidence relied on by the appellant to prove that the 
assured breached the above quoted condition of his policy lacked credibility, or 
that evidence adduced in the trial negatived the conclusion that the assured 
breached that condition of his policy. In view of what is disclosed by the 
record, it is not too much to say something less excusable than partisan zeal 
would be required in making a claim that some of appellant’s representatives 
who were principal witnesses in its behalf fared well under cross-examination. 
We think no good purpose would be served by setting out the evidence or further 
discussing it. We have no difficulty in reaching the conclusions from the record 
that the defense based on the alleged breach by the assured of the above-quoted 
provision of his policy was not established by uncontroverted evidence, and 
that the court did not err in making the ruling complained of. 
The judgment is affirmed. 


FREESE v. UNION AUTOMOBILE INS. CO. et al. Civ. 8240. 
District Court of Appeal, Second District, Division 2, California. May 16, 1934. 
32 Pacific Reporter (2d) 993. 
1. TRIAL. 

Motion for nonsuit, “for the reason the testimony is wholly insufficient in law 
to establish a cause of action,” held insufficient as not stating precise grounds 
relied on. 

(For other cases, see Trial, Dec. Dig. § 163.) 

2. INSURANCE. 

Oral testimony of automobile driver and another, judgment roll in personal 
injury suit against former, and copy of automobile insurance policy issued to 
latter, held to raise jury questions precluding nonsuit in action against insurer for 
amount of judgment against driver. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Superior Court, Los Angeles County; Warren V. Tryon, Judge. 

Action by Andrei G. Freese against the Union Automobile Insurance Com- 
pay and others. From a judgment of nonsuit, plaintiff appeals. 

Reversed. 

Hiram T. Kellogg, of Los Angeles, for appellant. 

W. I. Gilbert, of Los Angeles, for respondents. 

DESMOND, Justice. 


Appeal from a judgment of nonsuit. Plaintiff in a jury trial had obtained a 
judgment of approximately $4,000 against Raymond Leomazzi, driver of an auto- 
mobile which collided with another in which plaintiff was riding. To recover the 
amount of this judgment she brought suit against Union Automobile Insurance 
Company and others, and after resting her case defendants’ attorney moved for 
anonsuit “for the reason the testimony is wholly insufficient in law to establish 
a cause of action.” 


[1] In Miller v. Luco, 80 Cal. 257, 22 P. 195, 196, the ground stated for a 
nonsuit was very similar, namely, “that the plaintiffs had failed to prove a suf- 
ficient case,” and the court there said: “It is settled law in this state that a party 
moving for a nonsuit should state in his motion precisely the grounds on which 
he relied, so that the attention of the court and the opposite counsel may be par- 
ticularly directed to the supposed defects in the plaintiff's case.” In 9 California 
Jurisprudence, at page 548, we find the following: “It is the settled law that a 
motion for nonsuit must point the attention of the court and counsel to the pre- 
cise grounds upon which it is made. * * * When specifying the grounds of 
the motion it is not sufficient to state generally that there is no evidence before 
the court justifying it in granting any relief to the plaintiff, or that plaintiff has 
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failed to prove a sufficient case. The motion must show wherein the plaintiff failed 
to prove his case or why he is not entitled to recover.” 

[2] Passing this well-grounded objection to the granting of the nonsuit, we 
have examined the transcripts and considered the briefs before us. Under the 
1amiliar rules governing the consideration of motions for nonsuit (9 Cal. Jur, 
531), we feel that the evidence submitted by plaintiff, in the form of oral testi- 
mony by Raymond and Donald Leomazzi, together with the judgment roll in the 
damage action and copy of the insurance policy which was issued to the latter 
covering the operation of the automobile involved in the collision, raised certain 
questions that should have gone to the jury. 

Judgment reversed. 

We concur: Stephens, P. J.: Scott, Justice pro tem. 


MIDWEST BDATRY PRODUCTS CORPORATION vy. OHIO CASUALTY 
; INS. CO. OF HAMILTON, OHIO. No. 22227. 
Supreme Court of Illinois. April 21, 1934. 
Rehearing Denied June 6, 1934. 
190 Northeastern Reporter 702. 
3. INSURANCE 

In interpreting insurance policies, terms used, in absence of ambiguity, must 
be taken in their plain, usual, and popular sense. 

(For other cases, see. Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

In cases of ambiguity, that construction of insurance policies will be adonted 
which: favors insured, and any fair doubt as to meaning of contract is resolved 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Insurance contracts should be liberally construed in favor of insured, who 
should not be deprived of benefit of insurance except where terms of policy clearly, 
definitely, and explicitly require it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Equivocal expressions in insurance contract, whereby insurer seeks to narrow 
range of its liability or renounce liability purported to be assumed by contract, 
are to be construed. most strongly against insurer. ’ 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Where two constructions of terms of policy equally reasonable can be 
obtained from wording of contract, that construction will be adopted which 
enables beneficiary to recover his loss. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

Under liability policy which did not cover loss if automobile was operated by 
person in violation of law as to age, insurer could not escape liability on ground 
that insured’s chauffeur was under 18 where minimum age for driving was 15, 
and only chauffeurs were required to be 18 years old, and insurer did not aver 
age of driver at time of accident, or that chauffeur had no license (Smith-Hurd 
Rev. St. 1933, c. 121, §§ 228, 230, 232). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

De Young, J., dissenting. 

Error to Appellate Court, Fourth District, on Appeal from Circuit Court, 
Marion County; F. R. Dove, Judge. 

Action by the Midwest Dairy Products Corporation against the Ohio Cas- 
ualty Insurance Company of Hamilton, Ohio. To review a judgment in the Appel- 
late Court (272 Ill. App. 1), which affirmed a judgment overruling plaintiff's 
demurrer to defendant’s plea, plaintiff brings certiorari. 

Reversed and remanded, with directions: 
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Wham & Wham, of Centralia, for plaintiff in error. 

Pope & Driemeyer, of East St. Louis, for defendant in error. 

Herrick, Justice. 

On August 30, 1930, the defendant in error (hereinafter called the defendant) 
issued and delivered to the plaintiff in error (hereinafter called the plaintiff) an 
insurance policy insuring against loss and expense arising or resulting from law- 
jul claims upon the plaintiff for damages, including the defense and payment of 
costs of suit on account of bodily injuries to or death suffered by any person by 
cason of the use or operation of any of the motor vehicles described in such 
policy. On June 11, 1931, an amendment to the policy covering a Chevrolet truck 
was issued and delivered. On July 4, 1931, in Irvington, Hl., while the policy was 
| force, a Woman was struck and injured by such truck while it was being oper- 
ated by an agent of the plaintiff. The woman subsequently died as a result of the 
injuries so sustained. The administrator of the decedent’s estate sued the plaintiff, 
charging that the death of the intestate was caused by the negligent operation of 
the truck. In that suit the administrator recovered a judgment for $1,750 and 
costs, which was paid by the plaintiff herein. In diene of that suit the plaintiff 
expended for attorney fees, the preparation of the case for trial, and money 
advanced to procure the attendance of witnesses, $375. The defendant refused to 
ay the plaintiff any of the money so expended by it. This suit is brought to 
recover such sums. 

The defendant filed a special plea averring that the truck, at the time and 
place of the injuries te the decedent, was being operated in violation of law, in 
that it was operated by the plaintiff by means of a chauffeur employed for that 
purpose who was under eighteen years of age and was prohibited by the iaws of 
this state from operating the truck, and that by such laws the plaintiff was for- 
bidden to employ him for such purpose. The plaintiff demurred to the plea. The 
demurrer was overruled. The plaintiff elected to abide by its demurrer, and judg- 
ment was entered against it in bar of the action and for costs. An appeal was 
prosecuted by the plaintiff to the Appellate Court for the Fourth District, which 
court affirmed the judgment. On application by the plaintiff to this court for writ 
of certiorari the writ was granted; and the record of the case is here for review. 

The policy contained this provision: “This policy does not cover any loss, 
damage or expense * * * while the automobile insured hereunder is operated 
or used by any person in violation of law as to age, or in any event under the age 
of fourteen years.” 

[1, 2] A general statute in force in this state at the time of the issuance and 
delivery of the policy and the date of the accident provided that no person shall 
perate or drive a motor vehicle who is under fifteen years of age unless such 
person is accompanied by a duly licensed chauffeur or the owner of the motor 
vehicle being operated. Smith-Hurd Rev. St. 1933, c. 121, § 232, p. 2515, Cahill’s 
Rey. St. 1933, c. 95a, par. 32, p. 1892. The defendant’s plea did not aver the age 
of the chauffeur at the time of the accident nor that he was not licensed. It is 
fundamental that all intendments are against the pleader. Under this rule we 
assume, in the consideration of the case, that the chauffeur was above the age of 
fiiteen years. The statute of this state provides for the examination and licensing 
of persons desiring to follow the vocation of chauffeur and that no chauffeur’s 

cense shall be issued to any person under eighteen years of age. Smith-Hurd 
in St. 1933, c. 121, § 228, p. 2514, Cahill’s Rev. St. 1933, c. 95a, par. 28, p. 1891. 
Section 29 of the same act (Smith-Hurd Rev. St. 1933, c. 121, § 230) provides 
that no person or corporation shall employ as a chauffeur any person not so 
licensed. 

[3] In the interpretation of insurance policies, terms used in the contract, in 
the absence of ambiguity, must be taken in their plain, usual, and popular sense. 
The insured, when purchasing an insurance contract, seldom has the benefit of 
legal advice or the assistance of a person versed and trained in the analysis and 
interpretation of insurance contracts. The circumstances attending the preparation 
of an insurance contract are different from those usually surrounding other con- 
tracts. The company prepares the contract in the absence of the insured or any 
one appearing in his behalf. He has no voice in determining or directing the con- 
tents of the contract. It is within the power of the insurance company to write 
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the contract as it desires. It selects the words that constitute he contract. If 
there is a lack of clearness in the meaning of the contract, the insurer is 
responsible therefor. Out of the situation attending the preparation of insurance 
contracts there have grown several generally recognized canons of construction, 
VIZ, < 

[4] In cases of ambiguity that construction of insurance policies will be 
adopted which favors the insured. Such rule is consistent with both reason and 
justice. Any fair doubt as to the meaning of an insurance contract should be 
resolved against the insurer. Mutual Life Ins. Co. v. Hurni Packing Co. 263 
U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 

[5] Insurance contracts should be liberally construed in favor of the insured. 
The insured should not be deprived of the benefit of insurance for which he has 
paid, except where the terms of the policy clearly, definitely, and explicitly 
require it. Levinson v. Fidelity & Casualty Co., 348 Ill. 495, 181 N. E. 321; Kaplan 
v. United States Fidelity & Guaranty Co., 343 Ill. 44, 174 N. E. 834. 

[6, 7] Equivocal expressions in an insurance contract whereby the insurer 
seeks to narrow the range of its liability or renounce the liability purported to be 
assumed by the contract are to be construed most strongly against the insurer. 
Where two constructions of the terms of a policy equally reasonable can be 
obtained from the wording of the insurance contract, that construction will be 
adopted which enables the beneficiary to recover his loss. Zeman v. North Ameri- 
can Union, 263 Ill. 304, 105 N. E. 22; Schroeder v. Trade Ins. Co., 109 Ill. 157: 
Grand Legion of Illinois, Select Knights v. Beaty, 224 Ill. 346, 79 N. E. 565, 8 L. 
R. A. (N. S.) 1124, 8 Ann. Cas. 160; Healey vy. Mutual Accident Ass’n, 133 Ill. 
556, 25 (N, &. 92: 9-1. RR. A... 371, 23: Am: St. Rep, Soy: Travelers’ ‘Ins: ‘Co:-v, 
Dunlap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355. 


[8] In the case at bar there is a doubt as to the meaning of the terms empioy- 
ed by the defendant with reference to the age limit. If a reasonable construction 
of that term as written in the policy will permit a recovery on the part of the 
plaintiff, it is our duty to adopt that construction. We have no doubt but that 
the average person purchasing insurance would understand from a reading of the 
provision of the policy herein that the sole risk sought to be excluded thereby was 
the operation of the insured’s automobile by a child under fifteen years of age, and 
would not realize that it was also intended thereby to include within such pro- 
Vision as to age the operation of the vehicle under the chauffeur statute. It is 
obvious that the hazard not assumed by the terms of the contract in question was 
the use of a motor vehicle by a minor, whose operation of such motor vehicle was 
absolutely forbidden solely by reason of his age. The test was not the lack of 
ability and dexterity on the part of the operator, but the sole test as to those com- 
ing within the prohibited class was that of age. While a minor under eighteen 
years of age may not under our statute be legally licensed as a chauffeur to oper- 
ate a motor vehicle, yet the minimum age of eighteen is not the only requirement 
for a licensed chauffeur. He is also required to possess qualifications other than 
heing eighteen years of age or over. He is required to take and pass an exarnina- 
tion as to his proficiency and ability in.the operation of a motor vehicle. He must 
also have a written statement, signed by at least two reputable citizens, that he is 
a fit and competent person to operate a motor vehicle. 

For a minor in this state lawfully to operate a motor vehicle as that term is 
understood he is only required to be fifteen years of age. Neither skill nor ability 
is exacted of him. The provision under consideration is clearly an age limit as 
applied to the operation of motor vehicles generally. There is nothing in the 
policy definitely indicating that the age limit as used in the policy applied to 
chauffeurs. It obviously was an age limit applied to the operators of motor vehi- 
cles generally. If the insurer had contemplated that chauffeurs under eighteen 
years of age should fall within those excluded from the operation of motor vehi- 
cles, an appropriate provision explicitly and definitely so stating could readily have 
been written into the policy. 

The defendant, in support of its position, cites United States Fidelity & Guar- 
anty Co. v. Guenther, 281° U. S. 34, 50 S. Ct. 165, 166, 74 L. Ed. 683, 72 A. L. R. 
1064, and Maryland Casualty Co. v. Friedman (C. C. A.) 45 F.(2d) 369. The 
decision in the Friedman Case is based entirely upon the Guenther Case. The 
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Guenther Case is readily distinguishable from the case at bar. There the policy 
provided that it was subject to the express condition that it “shall not cover any 
liability of the assured while (the automobile is) being operated by any person 
under the age limit fixed by law or under the age of sixteen years in any event.” 
There was also in force in Lakewood, Ohio, an ordinance which made it “unlaw- 
ful for any owner, bailee, lessee or custodian of any motor vehicle to permit a 
minor under the age of 18 years to operate or run said motor vehicle upon public 
highways, streets or alleys in said City of Lakewood.” The accident involved in 
that case occurred upon one of the streets within the corporate limits of Lake- 
wood. The driver of the car was seventeen years old. The car was covered by 
a policy of insurance containing the provision with reference to the age limit last 
ahove recited. Recovery of damages was denied the owner of the car in a suit 
against the insurance company. The validity of the ordinance was conceded. The 
court held that such age limit fixed by the ordinance was one “fixed by law.” 
There was no ambiguity in the meaning of the policy there before the court. Here 
the provision for a licensed chauffeur is not an age limit law but is a chauffeur 
statute. 

The circuit court was in error in overruling the demurrer to the plea and in 
entering judgment against the plaintiff and the Appellate Court was in error in 
afirming such judgment. 

The judgments of the Appellate and circuit courts are each reversed, and the 
cause is remanded to the circuit court of Marion county, with directions to sus- 
tain the demurrer to the defendant’s plea. 

Reversed and remanded, with directions. 


FRIEDMAN v. MARYLAND CASUALTY CO. No. 17978. 
Kansas City Court of Appeals. Missouri. Feb. 19, 1934. 
Rehearing Denied April 2, 1934. 
71 Southwestern Reporter (2d) 491. 
4, INSURANCE. ; 

Grocer’s employee between 16 and 18 years old customarily operating delivery 
truck during regular driver’s absence /icld mere “operator,” not “chauffeur,” nor 
required to be “registered operator” within act; hence was not under legal age 
limit within exemption in grocers indemnity policy (Laws 1921, Ist Ex. Sess., 
pp. 77, 83, 84, 86, 103, 105, §§ 3, 8, 9, 12, 15, 27), 29(h). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

14. INSURANCE. 7 ; 

Evidence that indemnity insurer directed insured to refuse injured person’s 
offer of settlement, and that general manager promised to protect insured from 
loss, held sufficient for jury respecting waiver of insurer’s claim of nonliability; 
intention to waive being unnecessary. : 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

15. INSURANCE. 

General manager has power to waive insurer’s claim of nonliability, notwith- 
standing indemnity policy expressly negatives such power. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

16. INSURANCE. 

Insured suing on indemnity policy could recover amount paid out on injured 
person’s judgment and costs with interest. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

Action by Sam Friedman against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Harris & Koontz, of Kansas City, for appellant. 

Trusty & Pugh, of Kansas City, for respondent. 

PrINDLE, Judge. 

Respondent sued defendant on a policy of indemnity insurance. 

The case was submitted on an amended petition which, after the usual 
formal allegations as to the incorporation and business of defendant and its 
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zvuthority to carry it on in Missouri, alleged, in substance, that in May, 1925, 
defendant insured plaintiff to the extent of $5,000 against liability and damages 
resulting to him from the operation of a 1924 one-ton Ford truck during the 
remainder of the year 1925 and until June 20, 1926; that plaintiff paid the 
premium, and the policy was in force at the time complained of; and said policy 
insured plaintiff for damages and loss sustained by him by reason of the acci- 
dent thereinafter complained of, to wit: “On or about July 21, 1925, said auto- 
mobile truck was being driven for and in the operation of plaintiff's business 
and while the same was passing over an intersection in Kansas City, Missouri, 
at Benton Boulevard and Forty-fourth Street, it was involved in a collision 
with a motorcycle being driven by one Herschel Bates and said Bates was 
injured.” 

That said collision was reported to defendant and all conditions of the policy 
were complied with; that said Herschel Bates presented his claim against plain- 
tiff for damages; that the claim was turned over to and accepted by defendant 
and was thereafter handled and controlled by defendant; that Bates filed suit 
against plaintiff, and petition and summons were turned over to and accepted 
by defendant, and thereafter the defense thereof was handled and controlled 
by defendant, and the right to settle said cause of action was controlled by it 

That, after said collision and injury to said Bates, defendant learned that 
the driver of plaintiff’s said truck was under eighteen and over sixteen years 
of age, and defendant then contended that, as said driver was acting as a 
chauffeur and was under eighteen years of age, at the time of said accident. 
he could not become a licensed chauffeur, and for that reason defendant could 
not be held liable under the policy. 

That, if defendant had any such defense, it was waived and abandoned by 
taking charge of the defense of said suit and the control thereof, and estopped 
itself to assert that it was not liable. 

That defendant, after it knew plaintiff's driver was under eighteen years of 
age, continued to control the defense of said suit, the preparation for trial 
thereof, and the question of settlement under the provisions of the policy; and 
defendant told plaintiff that it would do so, and that it would asswme the respon- 
sibility of the preparation and trial and the result thereof, and prevented the plain- 
tiff herein from settling the Bates suit for $500 or for any other sum, and told 
plaintiff that, under the terms of the policy, defendant had the right to deny 
liability if plaintiff made any settlement of the Bates case without the insurer 
defendant’s consent; and continued to control the defense and prevent any 
settlement of said claim, until plaintiff was compelled to pay the judgment 
rendered thereon in order to-avoid an execution and further damages and loss, 


and save his property; and plaintiff was thereby damaged to the amount stated 
herein. 


That there was, and is, no consideration for the claim of defendant that it 
is not liable under the policy because said driver was under eighteen years of 
age. 

That said Bates’ lawsuit was tried, and judgment for $2,500 and costs was 
rendered against plaintiff, defendant in that suit, and an appeal was taken by 


defendant therein (plaintiff herein) from said judgment, but the same was 
affirmed in the appellate court [Bates v. Friedman, 7 S.W.(2d) 452], and said 
judgment became final, and plaintiff called upon defendant to pay said judgment 
and costs, but defendant repudiated its indemnity insurance contract and refused, 
and now refuses, to pay said judgment. 

That plaintiff paid out the sum of $2,792.70, in satisfying said judgment and 
costs, on July 30, 1928; and, by reason of defendant’s refusal, it has been guilty 
of vexatious delay. " 

Wherefore judgment was prayed for $207 attorney's fees and for $2,792.70, 
with interest from said July 30, 1928. 

Defendant, in its amended answer to the above petition, admitted its incor- 
poration and license to do business in Missouri, admitted the issuance of the 
policy sued on, and that it was duly in force, according to its terms, at the times 
alleged; admitted the collision with Bates of, plaintiff's truck (driven in ot 
operation of plaintiff's business); admitted that said Bates was injured, an¢ 
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that he obtained a judgment therefor for $2,500 and costs; but denied generally 
every other allegation. 

Defendant's amended answer then set up two provisions of the policy, as 
follows, to wit: : 

“This policy does not cover while the said Automobile or Automobiles are 
‘a) beng used for * * *, or (b) being operated by any person under the age 
limit fixed by law, or under the age of sixteen years in any event, * * *.” 

“The Company is not responsible for any settlements made nor for any 
expense incurred by the Assured unless such settlements or expenditures are 
first specifically authorized iti writing by the Company, * * *.” 

“An agent has no authority to change this Policy or to waive any of its 

visions, * * * and no waiver cf its provisions, shall’ be valid unless an 

cihereiaci be added hereto, signed by the President or Vice-president, and 

Secretary or an Assistant Secretary of the Company, expressing such 

* waiver. 

Said amended answer further set up that, at the time of the injury to Herschel 
Bates, plaintiff's automobile “was being operated by an employee of plaintiff 
who was under the age limit fixed by law, in that such employee was a chauffeur 
and at the time under the age of cighteen years, and that by reason thereof 
defendant was not and is not responsible to plaintiff by reason of the injury to 
the said Herschel Bates, or by reason of the judgment referred to in plaintiff's 
petition.” 

Defendant’s said answer also admitted that the Bates petition and summons 
were sent to it by plaintiff, and defendant was requested to assume the defense of 
said Bates suit and assume liability to the amount of the policy. But said answer 
set up that it thereupon denied liability on the ground that, as the operator of 
plaintiff's automobile, at the time of the collision, was under the age required by 
the laws of Missouri, liability under such circumstances was expressly excepted 
from the coverage provided by said policy. 

That heretofore plaintiff brought suit against this defendant in the circuit 
court of Jackson (Grundy?) county, Mo., upon the exact cause of action herein, 
vhich suit was removed by defendant to the District Court of the United States 
or the Western Division ot the Western District of Missouri; that both of said 
courts were courts of competent jurisdiction and each of them had jurisdiction 
of the parties and of the subject-matter, and that a copy of the first amended 
petition, in said United Statcs District Court, and on which the case was therein 
tried, is attached hereto as Exhibit A 

That this defendant filed in said United States District Court an answer in 
which it set up the same defense as in this answer raised, namely, that the policy 
ft insurance did not cover the accident for the reason that the operation of 
plaintiff's truck, at the time of the collision, was in violation of the Missouri law 
in the particular hereinabove set out, by reason of which plaintiff was not 
entitled to recover in said action in the United States District Court, a copy of 


V 


which answer is attached marked “B.” 


That the issues in said case in the United States District Court and the 
issues herein are exactly the same, and the legal question presented in that court 
and in this is whether or not an operator, over sixteen and under eighteen years 
t age, being a hired operator or chauffeur, was operating in violation of the 
that in the United States District Court it was held oe the statutes of 

state of Missouri governing the operation of automobiles by hired operator 

chauffeur did not apply to the facts of the case, and a judgment for plaintiff 
entered 

That an appeal was taken by defendant from this judgment to the United 
States Circuit Court of Appeals for the Eighth Circuit [45 F.(2d) 369], which 
last-named court decided that the Missouri statutes hereinbefore referred to, 

rning the operation ot motorears by hired operators or chauffeurs, did apply 
' the facts in this case as ‘pleaded and presented, and therefore the judgment 

f said United States appellate court is a final determination of that question and 
djudicated finally all of the rights of the plaintiff in this case (the case at har) 
recover upon the cause of action as set out in the pleadings herein. 

Defendant, in its amended answer herein, also aaa that it ever waived 
ibandoned any defense it had, or has, to this action, under the. provisions of 
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said policy; and defendant further set up that, after said collision was reported 
to defendant, it learned that the operator in charge of plaintiff's car was a 
chauffeur within the meaning of the Missouri law and was under the age of 
cighteen yedrs at the time of the said injury to Herschel Bates, by reason 
whereof the automobile of plaintiff was being operated in violation of law, 
which condition is not covered by the policy, and the defendant denied any 
liability under said policy to accept the Bates case, or to defend the same, or to 
proceed fyrther therein. 


Defendant, in said amended answer, further set up that on September 25, 
1925, plaintiff entered into a written agreement with defendant whereby it was 
agreed that defendant would accept the defense of the said Bates action and 
would stand the expense of such lawsuit, but all rights to both plaintiff and 
defendant should be reserved, that is, that plaintiff reserved the right to contend 
that the accident and its damage were covered by the policy, and defendant 
reserved the right to contend that by reason of the age of the operator of the 
car, as hereinbefore stated, the policy did not cover the accident, and, in the 
event of recovery by Bates, and an attempt by plaintiff on that account to recover 
on the policy, each party should be free to assert its contentions; and that, by 
its defense of the Bates action, defendant did not waive any rights which it 
had. 


That, under said agreement alone, defendant took over the defense of the 
Bates action and defended same to a final decision, and never at any time 
waived its right to assert that the policy did not cover the accident to Bates; 
a copy of said agreement or reservation of rights was attached to said amended 
answer as Exhibit C. 

Defendant also set up that it was further provided in said policy that no 
agent had any authority to change said policy or to waive any of its provisions, 
and no change or waiver should be valid unless an indorsement be made on said 
policy signed by the president or a vice president and the secretary or an assist- 
ant secretary of the company, expressing such waiver; that no such waiver of 
or change in said policy was ever made or signed; and defendant never received 
any consideration for said alleged waiver, and denies that any waiver was made 

The record does not disclose any reply on the part of plaintiff, but the case 
was tried as if a general denial had been filed. 

After a trial, the jury returned a verdict in plaintiff's favor for $2,794, with 
interest to date (January 13, 1933) at 6 per cent., $746.47, making a total of 
$3,540.47. Defendant appealed from the judgment rendered thereon. ; 

A number of assignments of errors have been made by appellant, several of 
which are insufficient to raise any point for an appellate court's consideration. 
Our Rule 17 provides that “the brief on behalf of appellant * * * shall distinctly 
and separately allege the errors committed by the inferior court and no refer- 
ence will be permitted in the oral argument to errors, not thus specified * * *.” 
The Supreme Court’s Rule No. 15 is similar, for it provides that “The brief for 
appellant shall distinctly allege the errors committed by the trial court, and shall 
contain in addition thereto, (1) * * *; (2) A statement in numerical order, of the 
points relied on, with citation of authorities thereunder, and no reference will 
be permitted at the argument to errors not specified; and (3) a printed argu- 
ment if desired.” (Italics in both rules the author’s.) And in Scott v. Missouri 
Pacific R. Co. (Mo. Sup.) 62 S.W.(2d) 834, loc. cit. 840, a case where, in the 
appellant’s assignment of errors, one of the assignments was merely that 
“the court erred in giving instruction No. 10 on the part of plaintiff,” but 
no point against this instruction appeared in appellant's “Points and Authorities, 
the Supreme Court said that, while the general assignment was “good as an 
assignment of error, standing alone it does not comply with our rule 15, in that 
it does not distinctly allege what the vice in the instruction is nor the point on 
which appellant relies. Where, as in this case, the particular point relied on 1s 
not made in the ‘assignment of errors’ nor in the ‘points and authorities,’ it will 
not be noticed in the printed argument, but will be treated as abandoned because 
not properly presented for review under our rules”—citing cases. (Italics mine.) 
See, also, on this point of insufficiency of assignment, Mahmet v. American 
Radiator Co. (Mo. Sup.) 294 S. W. 1014, 1016; Haller v. Kansas City Public 
Service Co. (Mo. App.) 17 S. W.(2d) 392, 396. It will be noted that in the case 
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last cited the court says the assignment was not in the assignment of errors nor 
in the points and authorities nor “in the argument,” etc. It would perhaps seem 
that, if the assigned error, with the reasons and authorities in support of the 
point, distinctly and clearly appeared in the printed argument, it ought to be 
sufficient, otherwise the appellate court would refuse to rule on the point (and 
thereby perhaps deny justice to appellant), merely because the point was made 
on one page of the brief instead of on another. But, be this as it may, the printed 
argument herein does not distinctly set forth the errors which were insufficiently 
assigned, nor does it present the reasons or the authorities in support of the 
point appellant probably had in mind. Doubtless, however, the appellant serious! 
relies only upon the points or assignments which we hold were properly sufficient, 
and which we herein rule upon. 

[1] Since appellant did not stand upon its demurrer to the evidence offered 
at the close of plaintiff’s case in chief, but put in its own evidence, such demurrer 
is waived, and only the demurrer at the close of the entire case is for considera- 
tion under a proper assignment of error as to it. Frye v. St. Louis, etc, R. Co., 
200 Mo. 377, 98 S. W. 566, 8 L. R. A. (N. S.) 1069; Riley v. O’Kelly, 250 Mo. 
647, 650, 157 S. W. 566. 

The asserted error in overruling defendant’s second or last mentioned demur- 
rer to the evidence seems to be based upon the contention (1) that the provision 
of the policy with reference to the operation of the truck in violation of law 
exempted the defendant from liability; (2) that there was no waiver of this 
provision because such alleged waiver was not signed by any officer of the com- 
pany having authority to waive; (3) that, even if a waiver were proved, it was 
adding an additional coverage not in the original policy and was without considera- 
tion; and (4, which is in reality the same as the first) that plaintiff failed to pro- 
duce sufficient evidence to make a case, or rather that plaintiff’s own evidence 
disproves any case for him. 

As defendant, under another assignment of error, contends that the question 
of whether the truck was being operated in violation of law at the time of the 
collision with Bates had become res judicata, by reason of the opinion in the 
case between the same parties in the United States Circuit Court of Appeals 
[which, after an independent investigation, the author hereof found reported in 
45 F.(2d) 369], it is well to consider this question of res judicata first, as that, 
if found to be well founded, will eliminate everything except the question of 
waiver or estoppel pleaded against the insurance company’s defense. 

2, 3] As to the question of res judicata, it should be remembered that, 
legally and for the purposes of the point, the federal courts are of a foreign 
jurisdiction and their judgments have to be proved, or introduced in evidence. 
The appellant impliedly conceded this by the methods attempted to be adopted 
in the trial of the case at bar in the court below, for it introduced the petition 
on which the case was heard in the United States District Court, the answer 
of defendant therein, and also a certified copy of an opinion in the federal appel- 
late court to which the case was appealed, but here defendant stopped. No judg- 
ment of the federal appellate court was introduced or shown. It would seem 
that the judgment of a court is what renders an issue res judicata. While the 
/pinion in that case may and doubtless does show what the court thought at that 
time, about the question of whether the policy covered the insurance under the 
circumstances and the driver’s operation of the truck while he was under eighteen 
but over sixteen, but only the judgment could show what the court did. So far 
as appears from what was introduced in evidence by appellant on its point of 
tes judicata, all that the said federal appellate court thought should be done was 
to reverse the judgment and remand the cause for a new trial, and this appears 
only from the opinion. It is true that in Keller v. Summers, 262 Mo. 324, 329, 
330, 171 S. W. 336, 338, our Supreme Court, in passing on the sufficiency of a 
“certification” by a judge of a Court of Appeals of a case to that court on the 
ground of a “conflict,” as provided in section 6 of the Constitutional Amendment 
of 1884, held that (under said section 6, “designed to prevent * * * repugnancy 
ot rulings between Courts of Appeals or between them and the Supreme Court, 
and by ‘rulings’ it meant expositions of the law or the legal reasons upon which 
the courts rested their judgment on the questions presented”) the word opinion 
Was synonymous with decision. But this, it would seem, is not a holding that, 
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in making proof of a defense of res judicata, it is sufficient to merely introduce 
an opinion and omit the judgment. To permit this to be done would allow the 
defense of res judicata to be established with no showing as to what was done 
on a motion for rehearing, or modification, or otherwise. The evidence in the 
case at bar, on the question of res judicata in the federal appellate court, did not 
even show that the opinion became final and was published. The proof merely 
went to the showing of the opinion and then stopped. For these reasons we hold 
that the appellant failed in its proof of the plea of res judicata even if that plea 
might otherwise have been good. 

[4] But as the defendant, in the case at bar, still pleads that the policy does 
not cover the collision in question because the plaintiff’s truck was being operated 
in violation of law, in that the driver thereof was under eighteen years of age, 
such plea of exemption, together with appellant’s point thereon, remains to be 
disposed of. In this case it is conceded Bonthank, who was driving plaintiff's 
truck at the time of the collision, was over 16 but under 18 years of age. And 
the evidence is that Bonthank was employed in plaintiff's grocery store, as well 
as others, namely, a man by the name of Kline, plaintiff’s wife, Mrs. Friedman, 
and a man by the name of McGuire. The latter ordinarily delivered the gro- 
ceries to customers, using the automobile truck in question for that purpose and, 
during McGuire’s sickness or absence, Bonthank would do that work as a part 
of his work about the store. 

At the time of the collision, July, 1925, the Missouri Motor Vehicle Statute 
(Laws of Missouri, Ist Extra Session, 1921, pp. 76 to 107, inclusive) was in force 
(now constituting chapter 41, vol. 2, R. S. Mo. 1929 [section 7758 et seq.| with 
such amendments as have heen made [Mo. St. Ann. § 7758 et seq., p. 5178]). A 
consideration of the entire Motor Vehicle Act will disclose (it seems to the 
author hereof) that three kinds of “operators” of a motor vehicle are contem- 
plated by the statute, first, a “Chauffeur.” “An Operator (a) who operated a 
motor vehicle in the transportation of persons or property, and who receives 
compensation for such service in wages, salary, commission or fare, or (b) who 
as owner or employee operates a motor vehicle carrying passengers or property 
for hire” (section 3, Laws Ist Extra Session 1921, p. 77); second, a mir 
“operator” detined as “any person who operates or drives a motor vehicle.” See 
aforesaid Session Acts, § 3, pp. 77, 78. Lower down on said page 78 a definition 
is given of a “Registered operator” as “an operator, other than a chauffeur. who 
regularly operates a motor vehicle of another person in the course of or as an 
incident to his employment, but whose principal occupation is not the operating 
of such motor vehicle.” Section 8 of said Session Acts, p. 83, has to do witl 
the registration of “every person who desires to operate a motor vehicle as 
chauffeur,” etc.; and the person so desiring to operate as a registered chauffeur 
upon complying with paragraphs (a) and (b) of said section 8, shall, under para- 
graph (c) receive a metal badge bearing the words “Registered Chauffeur,” etc. 
hut “no certificate of registration as a chauffeur shall be issued to any person 
under the age of eighteen years.” Section 9 of said Session Acts, p. 83, pro 
vides for the registration of “every person who desires to operate a motor 
vehicle as a registered operator, and who complies with the provisions thereot 
shall receive a ‘certificate of registration, ” but no certificate “as a registered 
operator shall be issued to any person under the age of eighteen years.” 

Other sections, for example, sections 12, 15, paragraph (h) of section 2) 
(pages 84,.86, 105), and perhaps others, have provisions relating respectively, 
“Chauffeurs,” “Registered Operators,” and “Operators.” So that it is manifest 
that they are each in a separate and distinct class with different regulations con- 
cerning each class, and the only regulation or limitation as to age as to thos 
who are merely “operators” is that they must not be under 16 years of age 
Paragraph (i) of section 27 of said Session Acts, pp. 103, 104. The only alleged 
violation of law charged against the driver of plaintiff's truck at the time ot 
the collision is that he was under the age of eighteen years, it being conceded that 
he was over sixteen. But there is no provision in the Motor Vehicle Statute 
requiring the driver of said truck, under the circumstances shown in this case, 
be a registered operator and hence to be eighteen years of age. We are there! 
of the opinion that the defendant herein is not exempt from the insurance 
reason of the provision relied on. As the opinion of the federal Circuit Court 
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f Appeals (45 F.(2d) 369) is not res judicata on this point as we have above 
held, said opinion is not binding on us, but can be no more than persuasive only. 
And while we have great respect for the opinion of that court, we are not 
inclined to follow it herein. It is manifest that said court based its opinion upon 
the ground that the case before it was controlled by a decision of the United 
States Supreme Court in the case of United States Fidelity & Guaranty Co. v. 
Guenther (which by our own research we find reported in 281 U. S. 34, 50 S. Ct. 
165, 166, 74 L. Ed. 683, 72 A. L. R. 1064), but in that case there was an ordin- 
ance of the city of Lakewood where the collision occurred, which made it “unlaw- 
ful for any owner, hailee, lessee or custodian of any motor vehicle to permit 
a minor under the age of 18 years to operate or run said motor vehicle upon 
public highways, streets or alleys in said City of Lakewood.” The Supreme 
Court went on to say that “no statute of the State of Ohio made unlawful the 
operation of an automobile by minors over sixteen years of age,” but “as the 
wdinance makes it unlawful * * * to permit a minor under eighteen years of age 
to operate it,” then, when a minor only seventeen years of age is permitted to 
yperate it, to say that the operator “is not ‘under the age limit fixed’ by the 
rdinance, would be merely sticking in the bark.” So that the Guenther Case 
upheld the exempting provision of the policy (very similar if not precisely like 
the one in the case at bar) solely hecause of the ordinance of the city.. No 
ordinance of Kansas City, where the collision involved herein occurred, was 
pleaded or shown in evidence, and, so far as the record herein shows, there is 
none. And hence our view is that the cases relied on by appellant herein are not 
in point on the question here considered. For the reason that, as we view it, 
no showing was made that the plaintiff's truck “was being operated by any person 
inder the age limit fixed by law,” we cannot uphold defendant's contention with 
reference to the so-called exemption provision of the policy. 

The above contention being held inapplicable, there is no question but that 
plaintiff's evidence otherwise made a case for the jury. 

Under the view we have of this case, as above stated. we do not deem it 
necessary to consider whether there was a waiver of the above-mentioned so-called 
exempting provision of the policy or not. The question of whether there was 
a waiver is relevant only in the event that it be decided that the aforesaid pro- 
ision of the policy, of itself and under the facts, exempted the defendant from 
lability. Moreover, the matter of waiver or no waiver grew out of the defend 
ants handling and controlling the defense of the damage suit of Herschel Bates 
against the plaintiff, and the writing of a letter (prepared by defendant's attorneys 
other than those representing it in this case), from plaintiff to defendant, dated 
September 1, 1925, the essential part of which is as follows: 

“Maryland Casualty Company, Kansas City, Missouri. 

“Gentlemen: Referring to my policy, * * * and the claim made thereunder 
for protection in the case of Herschel L. Bates vs. Sam Friedman, now pending 
nthe Circuit Court, on a claim for damages because of an accident which occurred 

July 21, 1925, wherein you have heretofore denied liability, and wherein I 
have demanded that you defend the action and give me protection under the 
policy 

“Inasmuch as the suit is now pending in the case, I am asking you to pro- 
eed with the defense of this case in the usual way, and Jet the matter of liability 
etween you and myself be determined after the case herein mentioned has becit 
lisposed of. In the event judgment is rendered against me, and in the event I 
have to pay this judgment or any settlement made in the meantime and in the 
ent you continue to refuse to pay the same for me, as I contend your policy 
requires, and in the event that you refuse, then the question of your liability 
to me can be determined; but, pending such events, you proceed to defend me 

this case, and have your legal department handle the case as herein mentioned 
‘ithout cost to me. 

_. “It is understood that if your legal department handles this case, it will be 
vithout cost to me, and without any prejudice whatever to your position or my 
Position, as to whether or not you are liable under the policy above mentioned, it 
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being understood that all matters of dispute between you and myself will be 
determined after the case herein mentioned has been disposed of. (Italics mine.) 


“Yours very truly, 














“Sam Friedman. 





“The above arrangements are hereby agreed to. 
“{Signed] -Maryland Casualty Company, 











“By J. Frank Miller.” 

Frank Miller was the general manager of the defendant company in Kansas 
City, but defendant contends that he had no authority to make such agreement 
because of the second provision of the policy set up in defendant’s answer and 
because it introduced another cause of liability. Plaintiff offered evidence tending 
to prove that defendant undertook to, and did, handle the defense for other 
reasons than those mentioned in the written agreement, and that there was no 
consideration inuring to plaintiff for such agreement. If, as we have held, the 
defendant herein was not relieved by the so-called exempting provision of the 
policy, it would seem that the above agreement was without consideration moving 
to plaintiff; but what difference does the agreement make, under the situation 
as it now exists? The case was tried exactly as the agreement provided. The 
parties agreed that defendant should try the case and handle the defense thereto 
without cost to plaintiff, leaving the questidn of defendant’s liability under the 
policy to be determined later without being affected by defendant’s conduct in 
making the defense to the Bates suit, and this is precisely what was done; and 
the suit, in the case at bar, is to determine that liability, and plaintiff is not suing 
for more than he would be entitled to had the written agreement to defend the 
Bates suit not been made. So we say the questions of waiver and the situation 
of the respective parties by reason of the written agreement are not necessary 
to be determined, save perhaps as to whether there is error in an instruction to 
he hereinafter considered. 





































































































[5] Passing the question of whether assignment of error No. 3, as to the 
admission of an answer to a question put to plaintiff, was insufficient to call 
for our ruling thereon (which we do because, by combining said assignment No. 3 
with the same point No. 3 in the “Points and Authorities,” we have a fair and 
distinct understanding of the matter presented), we hold that the point is with- 
out merit, and clearly the action of the court in admitting the answer does not 
constitute reversible error (1) because the question asked did not call for hear- 
say testimony, but merely whether Berkowitz, upon coming into plaintiff's office, 
stated the object of his visit. It is true that plaintiff, over the objection of 
defendant, was allowed to state what Berkowitz said as to the legal effect of 
the letter hereinabove quoted, and which he brought with him from defendant's 
attorneys for plaintiff to sign; but, as Berkowitz gave a correct statement of its 
legal effect, and as plaintiff and his attorney immediately went to. Miller, defend- 
ant’s general manager, where Miller stated the same legal effect, and the letter 
constituting the written agreement with reservations was then signed and after 
wards was carried out, we wholly fail to see how the admission of the evidence 
complained of can be deemed reversible error. If citation of authority is neces- 
sary on the above point, see Royle Mining Co. vy. Fidelity & Casualty Co., 161 
Mo. App. 185, 142 S. W. 438, 443. 

[6-8] The assignment of error No. 4 is, under the decision of our Supreme 
Court hereinabove cited, wholly insufficient. Statements in the “Assignment ot 
Errors” that the court erred in refusing to permit it to inquire of the plaintiff 
as a witness concerning “certain questions and answers” previously given in a 
deposition, for the purpose of impeachment later, and statements on the same 
point in the “Points and Authorities” that the court erred in refusing to allow 
the plaintiff to be asked if he had not in the giving of a deposition “made cer- 
tain answers to certain questions,” and that on direct examination plaintiff had 
testified to “a number of certain immaterial matters,” are too indefinite to 
require an appellate court to assume the role of attorneys preparing a brief, and 
to perform that work, before attempting the labor of deciding the point. In 
the “assignment of errors,” the page of the record where the “certain questions 
and answers” are to be found is cited thus: “(Page 64 Abstract).” No such 
citation however was given in the “Points and Authorities,” but, while we do 
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not say that this would cure the insufficiency of the assignment, yet curiosity 
ied us to look at page 64, but do not find any alleged erroneous ruling thereon. 
We may pause to remark, however, that, while indulging our curiosity, we learned 
that the point sought to impeach plaintiff on was whether plaintiff had given the 
letter constituting the “written agreement with reservations” hereinabove men- 
tioned to his attorney or had taken it with him to Miller’s office and left it with 
him, to which last plaintiff replied, “I don’t believe I did.” We cannot see how 
this would be of such important materiality as to make the court’s refusal to 
contradict plaintiff there on a matter of reversible error. But, be this as it may, 
the plaintiff could not be impeached as to this by introducing the deposition, 
because he freely admitted that in his deposition he had testified that he. had 
siven it to his attorney, and then plaintiff testified that he could not remember 
now (at the trial) which he did. 


[9] Assignment of error No. 6 relates to the refusal of the trial court to 
permit Miller to testify that the attorneys who defended the Bates damage suit 
“did not have any authority to waive the conditions of the policy.” If this assign- 
ment is sufficient to preserve the point for our ruling, and without deciding 
whether it is or not, we may say, first, that the matter sought to be proved 
by Miller was really a question of law; second, that the matter complained of 
related solely to the issue of waiver and had no bearing upon the question of 
defendant's liability outside of the question of waiver. Hence we think that no 
reversible error (if there was any) was committed in the regard indicated. 

[10] The next alleged error, which we find sufficiently assigned to call for 
i ruling thereon, is assignment of error No. 8, relates to the action of the trial 
court, in the case at bar, in permitting the plaintiff to read in evidence the 
opinion of the judge of the United States District Court in the case when it 
was on trial in that court. We cannot find in the record anywhere that the 
ntire opinion (in reality the judge’s charge to the jury) was read, but only a 
iew lines therefrom showing merely that the issue of waiver was not tried, and 
that the question of vexatious refusal to pay was not submitted. This, however, 
vas offered to meet and. remove the imputation of unfairness on the part of 
plaintiff's counsel, apparently made by opposing counsel; and the trial court 
herein, in admitting the part so read, expressly based his ruling on that ground. 

he small portion of the United States trial judge’s opinion, or charge to his 
jury, which was read, contained nothing bearing upon or affecting the issues 
be tried in the state court; and the only reason urged in assignment of error 
Xo. 8 is that the matter offered was “entirely immaterial.” Moreover, it was 
iterward admitted, by agreement, that the question of waiver was not tried 
ut by the United States District Court, and the case was, by the United States 
appellate court, sent back for’ retrial on that question. 

{11] Appellant next urges that the court erred in permitting the plaintiff 
‘amend his petition, which, appellant urges in its assignment, added “a cause 
f action inconsistent with the cause of action stated in the petition upon which 
the case was tried” and “by interlining an allegation of estoppel as against the 
letendant.” We have searched the record in vain to find what was the precise 
imendment by interlineation which it is claimed added a new and inconsistent 
ause of action; but we have failed to find it, and defendant nowhere shows what 
the amendment was. We find, however, from the record that, when leave was 
sked to make the amendment, plaintiff's counsel said: “Now, at the bottom of 
Page 2, following the last line, plaintiff asks leave of Court to amend by inter- 
neation to conform to the proof heretofore introduced and now before the 
Court and Jury, and to insert the following for that purpose: ‘And by reason 
% the matters and facts herein established its claim that it is not liable to the 
plaintiff” ’’ We cannot see wherein this added any new cause of action requiring 
the court to grant a continuance to defendant. Besides, no affidavit of surprise 
t for a continuance was filed, nor was any claim of departure made or filed 
hefore the trial court; nor did defendant refile any answer, but merely asked 
rally that the cause be continued. The point is ruled against appellant. Ash- 
Grove, etce., Co. v. Southern Surety Co., 225 Mo. App. 712, 39 S.W.(2d) 434, 440; 
Block v. U. S. Fidelity & Guaranty Co., 316 Mo. 278, 297, 290 S. W. 429; Orleans 
v. Moynihan (Mo. App.) 16 S.W.(2d) 1007, 1011. 


{12} In appellant’s assignment of errors, under assignment 14 relating to 
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plaintiff's instruction No. 3, the said assignment is wholly insufficient, it merely 
saying the court erred in giving plaintiff's instruction No. 3. But in its ‘ ‘Points 
and Authorities,” under point No. 11, appellant says: “The court erred in the 
giving of the plaintiff's main instruction No. 3, both in that the instruction com- 
ments upon the evidence, fails to properly define the _— and improperly 
defines the measure of damages,” citing thereunder State ex rel. Moss v. Hamil- 
ton, 303 Mo. 302, 260 S. W. 466, which, so far as we can perceive, has nothing 
whatever to do with the point, or with this case. While no pertinent authorities 
are cited under said point No. 11, yet the reasons why instruction No. 3 js 
claimed to be erroneous are distinctly and clearly stated, so that, if the instruc- 
tion is clearly open to the charges made against it, the claimed errors are so ele- 
mentary and can be so readily determined without the necessity of citations oi 
authorities to support it, that we are obliged to consider the point. 

[13] Instruction No. 3 is, we think, unnecessarily Jong, and because of its 
length we do not set it out in full. In order to have a full understanding of the 
substance of the instruction, it should be stated that, on a letterhead of the defend- 
ant company, headed as follows: 

“Maryland Casualty Company 
“FE. Highland Burns, President 
“Home Office—Baltimore 
“Kansas City Claim Division 
Frank Miller, Manager 
“407-12 Fidelity Trust Building 
“Kansas City, Missouri.” 
(Italics mine,) 
~is a letter, in evidence, dated July 29, 1925, from “J. Frank Miller, Manager,” 
addressed to plaintiff and referring to claim of Herschel Bates, and stating that: 
“Owing to the fact that at the time of the above accident your motor car was 
being driven in violation of the Missouri law, we are obliged to deny liability 
under the terms of our policy as there is no coverage under the circumstances 

Said instruction No. 3, in its first paragraph, instructed the jury that, after 
the injury to Bates and a/ter the letter just quoted denying lability, the defend- 
ant company “could waive its claim that it was not lable because the person 
driving the truck when Bates was injured was under cighteen years of age and 
by acts and conduct could estop itself to claim that it was not liable.” ee 
mine.) In the next paragraph the jury were told, or further instructed, “that 
such waiver and estoppel of defendant could be created by the acts and pi 
of its local manager, Mr. Miller, and its attorneys handling said case of Bates 
against Friedman and so,” ete. (the rest is shown in the next succeeding para- 
graph of the instruction) 

Now, while the two paragraphs above mentioned may have been unnecessary, 
vet we do not think they contain reversible error. No doubt they were stated 
because it was strenuously contended throughout the trial, by counsel for the 
defendant, that, because of the last policy provision set forth in defendant's 
answer relating to the power of any agent to waive, the waiver relied on by 
plaintiff was invalid. 

[14-16] As to this power to waive, it appears from defendant's evidence that 
Miller was defendant's resident general manager and had been since November, 
1928, and prior to that he was claim manager: that no agent was above him 
rank or between him and the home office in Baltimore: that the incident of th 
collision of the truck with Bates and plaintiff's claim for indemnity thereunder 
were reported to him as such manager, in July, 1925, and that he (Miller) assigned 
Mr. Cunningham, defendant's local investigator, to investigate it and that Cun- 
ningham, aiter completing “his investigation, * * * reported to me that th¢ 
driver was less than eighteen years old"; that, after the Bates suit was brought, 
the “agreement with reservations” (in the form of the letter dated September 
1, 1925, and hereinbefore quoted) was signed; that the petition in the Bates Cas 
was brought to him (Miller), and he and plaintiff and the latter's attorne) 
“discussed the situation”; that he had, therefore, had some correspondence with 
the home office, but nowhere was this correspondence introduced in evidence; 
that he had had the said written agreement drawn up and sent to plaintiff ; but 
that it was reported to him by the one by whom it was carried that plaintiff 
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Friedman, would not sign it unless he were assured he would not lose any of 
his rights; that he (Miller) had the power to sign and did sign papers, checks, 
or drafts; that, when the letter of July 29, 1925, was written denying liability, 
Cunningham had not completed his investigation, but had merely learned that the 
driver of the truck, at the time of the collision, was under eighteen years of age; 
that it was a part of his (Miller's) work, and in the usual course thereof, to 
write such a letter, and that he did not want to go ahead and complete the investi- 
gation without first writing the letter. He further testified that he made no reply 
to a letter dated April 19, 1928, written by plaintiff's counsel notifying him of 
an opportunity plaintiff had for settling the case for less than was demanded, 
but mentioning the policy provision that a settlement could not be made without 
the consent of the company, and asking whether they would give consent; but 
turned said letter over to his then attorneys who had power to answer. He did 
not know whether they had answered or not (plaintiff's evidence is that no answer 
was made). 

Cunningham, witness for defendant, testified that he was an attorney at law, 
aid a claim adjuster for the defendant; that he went to plaintiff’s store and talked 
with Bonthank, who was the driver of plaintiff's truck at the time Bates was 
injured, but never saw or talked with plaintiff. He denied discussing with plain- 
tif any offer of settlement of the suit by Bates for $500 or any other sum. 

Stoll, also an attorney, testified for defendant that he drew up the written 
agreement or “reservation of rights” while in the office of defendant’s then 
attorneys. He admitted that, although he talked about a settlement of the Bates 
suit, he never told either plaintiff or his attorney that, if plaintiff wanted to settle 
the Bates suit, no question would be raised about the provision i the policy, 
that written permission from the company would first have to be obtained. He 
further testified that he was authorized by defendant’s (then) attorneys to write 
the letter, Exhibit No. 13, to plaintiff wherein it is stated that: 

“You have advised us that you have an opportunity to settle the litigation for 
a sum less than the judgment taken against you by the plaintiff but have called 
our attention to the fact that the insurance policy in question provides in substance 
that you may not make a settlement with the plaintiff except with the consent of 
the Maryland Casualty Company. 

“It is the position of our client that said policy of insurance does not cover 
this law-suit or the accident in question, as we have before stated, and therefore 
if this position is correct any provision of the policy with reference to your 
settlement of the litigation has no application to the situation. * * * and our 
client does not intend by this letter to change such position. * * *” 


—and that, in writing it, he “meant just what it said, exactly.” He further 
admitted that, in answer to a letter of plaintiff's attorney, dated April 19, 1928, to 
defendant, saying, in the last paragraph thereof, that there was an opportunity to 
settle the Bates case, and asking whether the company would insist upon the pro- 
vision requiring the company’s written consent thereto, he wrote, on April 30, 
1928, that the company “does not intend to waive” any of the provisions, and that 
Mr. Friedman must decide for himself what he should do about settling the Bates 
case: and that witness had, or at least took, authority to and did, write the letter. 


The foregoing is a synopsis or outline of the defendant’s evidence on the 
question of waiver or estoppel before the agreement was signed and outside of 
what was done under the written agreement or “reservation of rights.” That 
Written agreement is limited to what is to be done in the defense of the Bates 
action; it clearly does not prevent waiver or estoppel being created, outside of the 
actual legal defense, by the general manager, Miller, and his attorney. In addi- 
tion to the evidence of waiver coming from the defendant’s witnesses, there is evi- 
(ence in plaintiff's behalf, tending to show: 

That, upon receipt of the letter denying liability on the ground that the truck 
was being “driven in violation of the Missouri law,” he (plaintiff) took the letter 
to Miller, and the latter, after reading it and examining some files or papers, said, 
“You just leave this letter here with me and we will take care of it” (i. e., the 
suit); that a few days later, before plaintiff was sued, he again saw Miller and 
told him he learned from Cunningham that the Bates case could be settled for 
$500, and Miller replied, “Sam, there is no use of paying out any money in this 
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case; because we have good attorneys and we can beat that case.” Plaintiff tes. 
tified that he replied, “Well, I hope you will take care of it, Mr. Miller.” And 
that Miller replied, “We will.” “Just leave it to us and we will take care of it.” 
The evidence in plaintiff’s favor was further that the summons in the Bates suit 
was served on plaintiff around August 8, 1925 (the agreement with “reservation 
of rights” was later); that plaintiff took the summons to Miller and the latter 
said, “I will take care of that for you, Sam; don’t worry about it. I will take 
care of it;” that plaintiff told Miller he (plaintiff) would himself put in $250 
toward settling it if he (Miller) would let him, and that Miller replied, “Sam, 
you are crazy, there is no use of you putting out any money,” and, when plaintiff 
said he would put up the $250, Miller said, “You can’t do it, I won't let you.” 

There was also other evidence in plaintiff’s behalf that in Miller’s office the 
latter, in discussing why they wanted the “reservation of rights” signed, said it 
was such a case that no one should pay anything in it because the case could be 
casily beaten: that “he and no one else would have to pay any money in this and 
that he did not want Sam Friedman to pay any”; that when Cunningham was in 
plaintiff's office making his investigation he said the reason they wanted the “res- 
ervation of rights” signed was to relieve the company lawyers from any liability 
for undertaking a defense of the Bates suit; that Miller said he had been taiking 
to Sam and “Sam was a very good friend of the office and had bought a good 
deal of their insurance and he wanted to see Sam through. The case is in ver) 
good condition, and there is no reason why Sam or I or the Company should pay 
any money in the case”: that Miller never said that, if anybody paid anything, the 
company was not going to pay it. 

There was also evidence in plaintiff's behalf that, as early as July 7, 1927, 
plaintiff's attorney notified the defendant that Bates had offered to settle for $5 
and the plaintiff wanted to settle, but was instructed by defendant not to settle, 
and defendant’s general manager, Miller, promised to protect Friedman from any 
loss by reason of the Bates claim, as a result of which Friedman did not setth 
the case. (This was not answered or denied by defendant.) 

The evidence was clearly sufficient to raise an issue for the jury as to th 
question of waiver or estoppel. 32 C. J. p. 1315, §§ 565, 567; Rovle Mining 
v. Fidelity & Casualty Co., 126 Mo. App. 104, 103 S. W. 1098: 9 
Co. v. London Guaranty & Accident Co., 154 Mo. App. 327, 133 S. W. 664, 666: 
Rieger. vy. London Guaranty & Accident Co., 202 Mo. App. 184, 215 S. W. 920 
929-30; Tinsley v. A®tna Ins. Co., 199 Mo. App. 693, 205 S. W. 78: Cowell 
Iumployers’ Indemnity Corp., 325 Mo. 1103, 34 S.W.(2d) 705: National Batter) 
Co. y. Standard Acc. Co., 226 Mo. App. 351, 41 S.W.(2d) 599; Luck v. Ft. Dear- 
born Ins. Co. (Mo. App.) 54 S.W(2d) 757: (Ornellas v. Moynihan) Ft. Dearborn 
Casualty, ete., Co., Garnishee (Mo. App.) 16 S. W. (2d) 1007. Defendant con- 
tcnds there is no evidence of intention to waive, but this is not necessary. 
Mining Co. v. Fidelity & Casualty Co., 161 Mo. App. 185, 142 S. W. 438, loc. cit. 
443. There is no question but than an agent such as Miller has power t 
waive, even though the policy expressly states he shall have no such power. James 
v. Mutual, etc., Ass'n, 148 Mo. 1, 49 S. W. 978; Block v. U. S. F. & G. Co., 316 
Mo. 278, 290 S. W. 429; Hiller v. Connecticut Fire Ins. Co. (Mo. App.) 63 S.\W 
(2d) 461, 463. So that said instruction No. 3 was not erroneous in telling the jury 
in its said first two paragraphs, that the exemption claimed could be waived or 
that the defendant could be estopped. In the next and remaining paragraphs o 
said instruction 3, the jury were told that, if they found from the evidence that 
after writing the letter of July 29, 1925, denying liability, and before the signing 
of the paper designated as “reservation of rights,” plaintiff was assured by Frank 
Miller that the company would take care of the case and was told that no settle- 
ment should be made, and that the case could be beaten, and that if the jury fur- 
ther found from the evidence that, after the paper called the “reservation of 
rights” was signed by Miller and the plaintiff, settlement of the Bates claim could 
have been made by plaintiff for less than the amount paid on the judgment, and 
that there were negotiations between plaintiff’s attorneys and defendant’s repre- 
sentatives concerning such settlement, and that, if the jury found from the evi- 
dence that, in such negotiations the defendant took the position that, because of 
the provision of the policy as to the lack of power of any agent to waive without 
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written approval of the company, plaintiff was not at iiberty to settle without such 
written approval, and that, if he did so, he would subject himself to the danger 
of waiving any rights, if any, which he might have against defendant, then the 
verdict must be for plaintiff for the amount the jury found from the evidence he 
raid out on the Bates judgment and costs, together with 6 per cent. interest from 
that time to this date (the date of trial). The instruction was no comment on 
the evidence, nor did it fail to define the issues, nor was the measure of damages 
erroneously stated. The waiver was made to depend upon ail the evidence offered 
in support of waiver, if found by the jury to be true, including that before the 
signing of the “reservation of rights” as well as that after it. As to the measure 
of damages not being correctly stated, we have not been enlightened by the briefs 
in what feature or particular, nor why, it is incorrect. Instruction No. 3 is held 
not to contain reversible error. 

\s to the remaining so-called assignments of error, some sixteen in all, we 
find them to be wholly insufficient under the authorities heretofore cited. Wher- 
ever there might appear to be any doubt as to the sufficiency, we have taken the 
pains to examine the matter as to claimed error, but found such points to be 
without merit: and having passed upon the objections made by appellant to the 
‘udgment, there is nothing to do but to affirm it. 

Before closing this opinion, however, we deem it necessary (not for the pur- 
pose of criticism nor to “let off steam,” but to avoid similar difficulty in the 
future) to state that our labor in writing this opinion, as well as time and dif- 
ficulty in arriving at an understanding of the case, have been greatly increased by 
the unusual way in which the briefs have been constructed. In addition to this, 
although the case is long and complicated in the facts involved and a large number 
of exhibits were introduced, the index of appellant’s abstract makes no mention of 
them, not even giving the page of the record where the policy sued on was to be 
found: there was nothing in the index to show where demurrers could be found, 
nor where the evidence in chief ended and defendant’s began. The fact that our 
Rule 30, as to indexes, carries no penalty for its violation, is not a good reason 
for failure to observe it. 

The judgment is affirmed. 

All concur. 

On Motion for Rehearing. 

Trimble, Judge. 

The author hereoi was under the impression that the original opinion dis- 
closed that, under all the pleadings herein, the issue of liability under the policy, 
as well as the issue of waiver of the so-called exemption therefrom, were in the 
case. Indeed, it seemed that this was because of a subconscious, or at least a 
silent implied, feeling on defendant’s part that perhaps the defense of res 
judicata might not hold water, that the defense was set up that defendant was 
not. liable because the driver of the automobile was under eighteen years ot 
age. In addition to the other things set out in the opinion, showing that the 
petition at the very first pleaded and relied on liability under the contract of 
insurance as it stood, it may be stated that the amended petition on which the 
case was tried, also clearly shows it relies s/ili on the insurance contract 
that, even if the defense, sought to be set up as to the driver not being 2u 
by law to operate the automobile, be deemed a defense, yet that there wa 
clause in the contract nor consideration therefor authorizing the defendant to 
‘aim that defendant was not liable solely. because the said driver was under 
eighteen 

117] The defendant's amended answer set up the defense that the driver was 
under eighteen and by reason thereof defendant was not liable under the policy. 
and then it pleaded another affirmative defense, namely, res judicata as to that. 
The course at the trial shows that three issues were involved: (1) As to the 
coverage of the policy when the said driver was between sixteen and cighteen; 
(2) whether, if this defense were good, this defense had been waived; and finally 
(3) whether the defense as to coverage had been adjudicated. So that it is not 
seen how it can be said that the opinion decides this appeal upon an issue not 
involved in the case. The fact is the opinion does not decide the case solely 
on that issue, but considers all of the issues raised, and attempted to be raised, 
and holds that the case should be affirmed upon each and all of them. The fact 
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that defendant asked instructions on the theory that the driver's age forbade him 
to drive shows that such was an issue in the case and that the question of res 
judicata was nct the only defense raised by appellant at the trial from which 
this appeal was taken. Again this would seem to show that the original opinion 
did not dispose of the appeal upon a point or an issue not raised by the appeal, 
Moreover, even if the insufficiency of the proof to establish res judicata be not 
“ point raised in the briefs, yet, since it is used to support the judgment rendered. 
and not to destroy it, we are at liberty to raise it ourselves and are not confined 
merely to points raised, as we are when the effect is to reverse the judgment 

Aside from the above, we entertain the view that the opinion handed down 
speaks for itself and answers every contention raised in the motion for rehear- 
ing. Said motion is therefore overruled. 

All concur. 


STELIGA v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
No. 432. 
Supreme Court of New Jersey. 
May 18, 1934. 
172 Atlantic Reporter 793. 
1. INSURANCE. 

Automobile liability policy apparently issued in consequence of prior accident 
involving insured and which incorporated obligatory parts of act authorizing 
commissioner of motor vehicles to require from persons involved in motor 
vehicle accident proof of financial responsibility held valid, notwithstanding policy 
was not issued at demand of commissioner, since insured, being in class requir- 
ing such proof, was not required to wait until commissioner acted (Comp. St. 
Supp. § 135—119 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. 

Company issuing automobile liability policy conforming to statute, although 
issuance was not directed by commissioner held bound by provisions of policy, 
where insured motorist belonged to class covered by statute (Comp. St. Supp 
§ 135—119 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE. 

In suit on automobile liability policy, issued in conformity with statute 
authorizing commissioner of motor vehicles to require of persons previously con- 
cerned in accident proof of financial responsibility, permitting plaintiff to show 
that insured had had a previous accident involving damage to property held proper. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from First District Court, Union County. 

Action by Mary Steliga, by Andrey Steliga, her next friend, against the 
Metropolitan Casualty Insurance Company of New York. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Argued January term, 1934, before Parker, Lloyd, and Perskie, JJ. j 

Mark Townsend, Jr., of Jersey City (Cyril J. Galvin, of Jersey City, of 
counsel), for appellant. 

Kenneth G. Caughman, of Elizabeth (Frank J. Burns, of Elizabeth, of coun- 
sel), for respondent. 

LuoyD, Justice. 


The action in this case was based upon a policy of insurance issued to one 
Teofil Halecki and which contained the following provision: 


“The policy to which this endorsement is attached is amended to conform 
with the requirements of Chapter 116, Laws of 1929 of the State of New Jersey, 
and all laws amendatory thereof or supplementary thereto which may be or 
become effective while this policy is in force, as respects any liability for bodily 
injury or death or liability for property damage covered by this policy, but only 
to the extent of the coverage and the limits of liability, required by said Chapter 
and only with respect to the motor vehicles disclosed in the policy. 
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“It is further agreed that to the extent of the coverage required by said 
Chapter and within the limits stated in said Chapter, this policy is subject to the 
jyllowing additional provisions contained in said Chapter: 

“(a) The liability of the company under this policy shall become absolute 
whenever loss or damage covered by the policy occurs, and the satisfaction by 
the assured of a final judgment for such loss or damage shall not be a condition 
precedent to the right or duty of the company to make payment on account of 
such loss or damage. Upon the recovery of a final judgment against the assured 
for any such loss or damage the judgment creditor shall be entitled to have the 
nsurance provided by this endorsement applied to the satisfaction of the judg- 
ment.” 

Chapter 116 of the Laws of 1929, P. L. p. 195 (Comp. St. Supp. § 135—119 
et seq.), provides in substance that the commissioner of motor vehicles shall 
require from persons who shall have been convicted of violation of certain pro- 
visions of the motor vehicle act, or who shall have been concerned in a motor 
vehicle accident resulting in the death of or injury to any person or damage to 
property to the extent of at least $100, proof of financial responsibility, which 
may take the form of policies of insurance against loss for damage to person 
or property, and which policy must contain the provisions already recited as 
inéorporated in the policy of insurance issued in this case. 

In the present case judgment was recovered by the plaintiff, Mary Steliga, 
against Halecki, and without issuing execution against the defendant she pro- 
ceeded in the present action to recover the amount of the judgment directly from 
the insurance company. 

The policy in question appears not to have been issued by requirement of 
tie commissioner of motor vehicles, but the plaintiff called Halecki as a witness 
who testified, over objection, that he had had an automobile accident causing 
damages to property to the extent of $175. Presumably it was in consequence 
of this prior accident that the insurance policy was applied for and issued with 
the terms of the act incorporated therein. 

It is urged that the suit was premature; that the action would only lie upon 
proof of the insolvency of the assured, which could only be established by return 
of an unsatisfied execution as required by chapter 153 of the Laws of 1924, 
P. L. p. 352 (Comp. St. Supp. § 99—90e); that the judgment in the district court 
was erroneous in that it was a single judgment in favor of both plaintiffs: that 
the court erred in rulings on evidence during the examination of the witness 
Halecki; and that the plaintiff, being a minor, could not maintain the action 
against her father, the defendant, Halecki. 

{1, 2] The answer to the first contention is dependent upon the efficacy of the 
provisions of the policy which incorporated the obligatory parts of the act of 
1920, and our conclusion is that the policy was in that respect valid. It is urged 
that hecause the policy was not issued at the demand of the commissioner of 
motor vehicles, it therefore had no legal status. We do not agree with this 
proposition. It is true the act directs that the commissioner shall require proof 
of responsibility in such cases, but it does not make such action a condition 
precedent to the validity of insurance effected in accordance with its terms. The 
insured, being in the class requiring such proof, was not obliged to wait until 


th 
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he commissioner should act before complying with the terms of the act by 
establishing through insurance the proof of responsibility which the law required. 
It was likewise optional with the company to assume such liability, but if it did 
‘o it could not escape the responsibility thus undertaken. 

{3] The claim that the judgment sued on was for a single sum in favor of 
two plaintiffs is not substantiated by the facts. The record shows but one state 
of demand, and that in behalf of Mary Steliga in whose favor a single judgment 
was rendered for $500. There was no error committed in the rulings on evidence. 
It was proper for the plaintiff to show that Halecki had had a previous accident 
involving damage to property, and the questions asked by appellant’s counsel were 
all properly overruled as not proper cross-examination. 

Respecting the contention as to the right of the plaintiff to sue her father, 
even on appellant’s own claim that emancipation was essential, proof of 
emancipation seems to have been produced. 

The judgment is affirmed with costs. 


such 
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COUNTRYMAN vy. BREEN (two cases). 
Supreme Court, Appellate Division, Fourth Department. May 9, 1934. 
271 New York Supplement 744. 
INSURANCE. 


Contract of automobile liability insurance /ield to give insurer absolute 
authority to settle claims against insured without authority in insured to compel 
insurer to settle or to prevent it from doing so. 

Automobile liability policy provided that, in case of any claim against 
insured, insurer would investigate, conduct all negotiations for settlement 

of claims, defend suit, and pay expenses, and further provided that 

insured should not voluntarily assume any liability or settle any claim 

except at his own cost and that he should not interfere in any negotiation 


for settlement by insurer, but should render all possible aid in case of 
suit. 


(For other cases, see Insurance, Dee Dig. § 514%.) 
INSURANCE. 

That insured under automobile indemnity contract was informed of settle 
ment of negligence action by insurer and made no protest for over a vear hel 
not to estop insured from contesting liability under judgment entered on settle- 
ment agreement when iisurer’s check given in settlement remained unpaid 
because of insurer’s insolvency (Civil Practice Act, § 476). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Lewis, J., dissenting. 

Appeal from Special Term, Jefferson County. 


Separate actions by Gershon J. Countryman and by Cora A. Countryman 
against Donald H. Breen. Plaintiffs’ motion for judgment was granted (147 
Mise. 246, 203 N. Y. S. 603), and defendant appeals. 

Reversed on the law, and motions denied. 

\rgued before Sears, P. J., and Taylor, Thompson, and Lewis, JJ 

Frances E. Cullen, of Watertown, for appellant. 

Delos M. Cosgrove, of Watertown, for respondents. 

Harry L. Taytor, Justice. 

These plaintiffs were injured because of a collision between an automol 
wned and driven by appellant and one driven by plaintiff Gershon J. Com 
man, in which the other plaintiff, his wife, was riding as a passenger. An actiot 
was commenced by each plaintiff against defendant in April, 1931. Plaintiff 
Gershon J. Countryman died in March, 1932, and his wife was appointed 
administratrix. In January, 1932, aftcr a jury had been chosen for the trial o 
the two actions together, a settlement agreement was made by the plaintiff's 
attorney and one of the attorneys furni shed to defendant by an insurance con 
pany carrying liability insurance for him. The settlement was made in opei 
court; there is no dispute of fact, no claim of fraud, collusion, deceit, or conceal- 
ment. General releases and stipulations of discontinuance were passed, and the 
insurance company within two months delivered a check for $3,500 to plaintifis’ 
attorneys in full settlement. Within a week thereafter and before the check 
could be cashed the insurance company was adjudicated insolvent and payment 
if the conte was stopped. Later orders were granted and judgments entered in 
favor of the plaintiffs and against defendant nune pro tune as of January 21, 
1932, the date of the agreed settlement. The hearing at Special Term was under 
a stipulated statement of facts. This statement, among other things, recited that 
under the insurance policy, in case of any claim against defendant the insur- 
ance company would make all investigations, conduct all negotiations for settle- 
ment of any claims, defend any suit brought and pay all expenses and costs: 
furthermore that defendant should not voluntarily assume any liability nor 
settle any claim except at his own cost and that he should not interfere in any 
negotiation for settlement by the insurance company, but should render all 
possible aid in securing evidence, etc., in case of suit. Pursuant to the policy 
defendant delivered the summonses and complaints to the insurance company 
which retained a law firm with whom defendant co-operated in proceeding to 
prepare for trial. The stipulation states that the settlement agreement was 
made between one of the attorneys for the plaintiff and “one of the attorneys 
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jor the deiendant.” It further states that defendant took no part (personally) 
n the negotiation of the settlement, was not consulted in connection with it, 
and did not participate in the making of the settlement. 
[1] It is the law in the state of New York that an attorney cannot settle 
a suit and conclude his client in relation to the subject in litigation without the 
client’s consent. Barrett v. Third Avenue R. R. Co., 45 N. Y. 628; Mandeville v. 
Reynolds, 68 N. Y. 528: Bush v. O’Brien et al., 164 N. Y. 205, 58 N. E. 106. The 
ereat weight of authority throughout the United States is to the same effect. 
U. S. v. Beebe, 180 U. S. 343, 345, 352, 21 S. Ct. 371, 45 L. Ed. 563; 132 Am. St. 
Rep. 163, note 76 Am. Dec. 261, note. So, if it be assumed that the insurance 
company attorneys were likewise attorneys for defendant, the compromise 
reached would be unauthorized as to defendant unless from this record we can 
evolve consent by defendant, express or implied, that the settlement be made. 
|2, 3] The insurance contract between defendant and the company is an 
indemnity contract. The reason why absolute authority is given the insurer 
in the matter of settlements with claimants against the insured is obvious. And 
the authority of the insurer as to this is absolute. Best Building Co., Inc. vy. 
Employers’ Liability Assurance Corporation, Ltd., et al., 247 N. Y. 451, 160 N. E. 
1,71 A. L. R. 1464. The insured cannot compel the insurer to settle nor pre- 
vent it from doing so. What was the engagement of defendant in the instant 
transaction? The attorneys representing the insurer—and through the insurer 
the defendant—agreed with plaintiffs’ counsel in open court that the sum of 
$3,500 “should be paid to the plaintiffs in full settlement and release,” and the 
case was taken from the calendar. There was no agreement that defendant 
would pay or that a judgment should be entered against anybody. Defendant 
was not present personally and did not consent then or thereafter that any 
judgment should go against him. He was of course willing that his insurer 
should compromise the claims against him. He could not prevent such a com- 
promise if he tried. He did not concede liability or that he had been negligent ; 
he may claim, or have, a perfect defense on the merits. While it appears that 
defendant was informed of the settlement on the same day upon which it was 
made and that for over a year thereafter he made no protests, we see nothing 
such conduct which operates as an estoppel or as an admission under section 
476 of the Civil Practice Act or otherwise. He had no reason for protesting or 
‘complaining or for retracting anything, for he had not stipulated or agreed to 
pay. Incidentally plaintiffs also waited over a year before they made a move 
obtain judgment against defendant. 
[4] We have come to the conclusion that this compromise as made did 
ch so far as to permit judgments to be entered on it against defendant 
promise to pay which binds him through his own act or vicariously. 
oes the “more innocent party rule” operate in favor of respondents. Le 
ld, 120 Mise. 407, 198 N. Y. S. 628, is not an authority for respondents, 
r there the defendant participated personally in the settlement. The opinion 
n Wecht v. Kornblum, 147 Misc. 653, 264 N. Y. S. 333, favors the contention of 
ppellant 
Plaintiffs are not without remedy. They placed the causes back on the 
urt calendar in January, 1933. They have filed claims against the insurer with 
the superintendent of insurance. They may recover in full or in part in one 
way or the other. 
The orders and judgments should be reversed on the law with one bill of 
‘ts to appellant, and the motion denied. 


Judgment reversed on the law, with costs and motion for judgment denied, 
with $10 costs. 


ré 


All concur, except Edmund H. Lewis, J., who dissents and votes for affirmance 
n the opinion of E. N. Smith, J., at Special Term. 147 Misc. 246, 263 N. Y. S. 
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JOHNSON v. TRAVELERS’ INS. CO. 
Supreme Court of Oregon. 
May 15, 1934. 
32 Pacific Reporter (2d) 587. 
INSURANCE. 
15 year old son of insured who, without driver’s license, was operating auto- 
mobile on way home from school at time of accident, held not person under 
“age fixed by law” within exception in liability policy, where statute, though 
generally prohibiting operation of automobiles by persons under sixteen, authorized 
special driver's ‘permits for persons over fourteen (Code 1930, § 55-303). 
Assured’s son, 15 years old at time of the accident, was not a person 
under the “age fixed by law” within exception to the automobile liability 
policy, since Code 1930, § 55-303, while in general terms prohibiting per- 
sons under 16 from operating motor vehicles, provides that any person 
over 14 may make application to the secretary of state for special permit 
to operate a motor vehicle as means of transportation to and from any 
school. 


(For other cases, see Insurance, Dec. Dig. § 437.) 

Department 1. 

\ppeal from Circuit Court, Clatsop County; H. K. Zimmerman, Judge. 

Action by K. F. Johnson against the Travelers’ Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 

Reversed and cause remanded, with instructions. 

Frank C. Hesse, of Astoria (Hesse & Franciscovich, of Astoria, on the brief), 
for appellant. 

Lamar Tooze, of Portland (Jaureguy & Tooze and Cake & Cake, all of Port- 
land, on the brief), for respondent. 

CAMPBELL, Justice. 

Plaintiff carried an automobile liability indemnity insurance policy in_ the 
Travelers’ Insurance Company, defendant herein. By this policy, defendant agreed 
“to pay on behalf of Assured * * * all sums which the Assured shall become ob- 
ligated to pay by reason of the liability imposed upon him by law for damages 
because of bodily injuries, including death, at any time resulting. therefrom, by 
any persons or person during the policy period * * * caused by the operation, own- 
ership or use” of the automobile covered by the policy. The policy does not cover 
liability for any injury occasioned by the use of such automobile while being driven 
“* * * by any person under the age fixed by law or under fourteen years in any 
event.” 

Plaintiff, with his family, resides in Clatsop county, about four miles south- 
westerly from the Lewis and Clark Junior High School. He has a daughter, Wini- 
fred Johnson, who on April 29, 1931, was sixteen years and nine months old, and 
duly licensed to drive an automobile. He has a son, Arthur Johnson, aged fifteen 
years and two months on said date. Both of these children were registered stu- 
dents attending the said school. To reach the school it was necessary to travel 
over the public highway known as the Oregon Coast Highway. As transportation 
to and from school, they used their father’s automobile covered by the above-men- 
tioned policy, and ordinarily driven by Winifred. Arthur, with his father’s con- 
sent, had frequently driven the same machine and had considerable experience as 
a driver, but had not been licensed as a ‘driver. 


On April 29, 1931, both children attended the said school. Arthur drove the 
car on the way home at the request of Winifred, who complained of feeling ill: 
she sitting with him in the front seat. On the way home, they encountered an 
autobus, headed in the opposite direction, and temporarily standing on the pave- 
ment on its right side of the highway, from which children were alighting on the 
side away from the pavement. As plaintiff's car was in the act of passing said 
bus, a little girl, Theresa Marie Doran, nine years of age, ran out from behind the 
bus directly in the path of plaintiff's automobile and was struck by it and was so 
severely injured that she died about an hour thereafter. 

An action for her death’ was brought by the administrator of her estate against 
plaintiff. The insurance company, defendant herein, was notified, but refused to 
defend. The action resulted in a judgment for the administrator in the sum o! 
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92500. Plaintiff thereupon brought the instant action to recover the amount of 
said judgment which he had become obligated to pay. The defendant answered, 
denying all liability on the ground that the exclusion clause in the policy, above 
quoted, excluded any obligation on the part of the insurer when the car is being 
driven “by any person under the age limit fixed by law.” The cause was tried to 
the court without a jury, who entered judgment for defendant. Plaintiff appeals. 

It is admitted that plaintiff performed all the terms and conditions of the pol- 
ivy on his part to be performed, in the way of notice of the accident and notice 
of the action brought against him for said death. It is also admitted that Arthur 
Iohnson, at the time of the accident, was fifteen years and two months old, there- 
fore the only question presented by this appeal is: Was Arthur Johnson under the 
age limit fixed by law? ; 

The statute in effect relating to the licensing of automobile drivers at the 
time of the accident reads as follows: 

“No person, * * * who is less than sixteen years of age or who is mentally in- 
competent or physically incapacitated, * * * shall operate or drive any motor ve- 
hicle on any public highway of this state. No person * * * shall operate or drive a 
motor vehicle upon any highway in this state until and unless such person shall 
have issued to him an operator’s license by the secretary of state. No such oper- 
ator’s license shall be issued to any person less than sixteen years of age and who 
has not had at least five days’ experience in the operation and driving of motor 
vehicles; provided, however, that any person over the age of fourteen years may 
make application to the secretary of state for a special permit to operate motor 
vehicles over the highways of this state as a means of transportation to and from 
any school. * * * Such application shall certify, in addition to the information re- 
quired by section 21 of this act (§ 55-301, Oregon Code) that the applicant has no 
other available means of transportation by which he would be enabled to continue 
his education, and shall specify the road or highway over which it is desired to 
operate motor vehicles, and any other information the secretary of state may re- 
quire. Said application shall be indorsed by the sheriff and the county judge of 
the county in which the applicant desires to operate motor vehicles and also by 
the chairman of the board of education of the district wherein it is desired to at- 
tend said school. * * * Upon receipt of such application the secretary of state 
may, in his discretion and in such form as he may determine, issue a special li- 
‘ense or permit to such person, if satisfied that such person has had sufficient ex- 
perience in the operation of motor vehicles to enable him to operate the same with- 
out endangering the safety of the public. * * *” Oregon Code 1930, § 55-303. 

The state of Connecticut had a statute (Pub. Acts 1911, c. 85, § 5) fixing the 
age limit of drivers of automobiles at eighteen years with a proviso: “Nothing 
herein contained shall prevent the operating of a motor vehicle by an unlicensed 
person sixteen years of age * * * if accompanied by a licensed operator.” In 
Brock vy. Travelers’ Ins. Co., 88 Conn. 308, 91 A. 279, a case in which the driver 
of the car involved was between sixteen and seventeen years of age, and was un- 
accompanied by a licensed operator, the policy contained an exclusion clause as 
follows: “This agreement shall not apply while any such automobile is driven * * * 
by any person under the age fixed by law or under the age of sixteen in any event.” 
The court held: “The first part of this section, if taken by itself, in effect fixes 
the age at which a person may operate a motor vehicle at 18 years; for it pro- 
vides that none but a licensed operator may operate one, and that no person under 
the age of 18 may obtain a license. But the statute is to be interpreted as a whole, 
and the last part provides in effect that any person above the age of 16 years may 
perate such vehicle if accompanied by a licensed operator. * * * The statute un- 
questionably fixes 16 as the age under which a person may not in this state op- 
erate a motor vehicle upon the highways.” 

The defendant in that case contended that: “The words ‘under the age fixed 
by law’ in its policy are to be taken in their ordinary, popular sense, and that, so 
taken, they show that the parties to the policy ‘intended that the insurer should 
not cover the operation of the car by a person too young to be licensed to operate 
a car alone, and yet who was so operating it.’ We think that this reads something 
into the provision which the language taken in its ordinary sense does not import. 
*** The provision relates solely to the question of age, and not at all to the 
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question whether the operator has complied with the other requirements of law.” 

The same question was again before the Supreme Court of Connecticut in 
Hudak v. Union Indemnity Company, 108 Conn. 598, 143 A. 885, but the exclusion 
clause in the policy read that it did not “cover while any automobile is being 
driven by any person in violation of law as to age, or if there be no age limit. 
under the age of sixteen (16) years.” The court cites Brock v. Travelers’ Ins. 
Co., supra, with approval, and distinguished the exclusion clause in that case from 
the clause under its consideration as follows: 

“As we there pointed out, the proviso in that policy did not attempt to excuse 
the defendant from liability for losses incurred by the operation of the automobile 
contrary to the provisions of the statute. The proviso in the policy here involved 
does just that. It provides that’the policy shall not cover while the car is being 
driven ‘in violation of law as to age.’” Hudak v. Union Indemnity Company, su- 
pra. 

“What, then, is the meaning of the language, ‘While operated by any person in 
violation of law as to one age, or, if there is no legal age limit, under the age of 
16 years of age?’ The words ‘if there is no legal age limit’ make it clear that the 
provision was only intended to apply to a person who was prohibited by law from 
operating a car, solely, because of his age. The law referred to must be one that 
fixes the age below which no person is permitted to drive. There is not a word 
to indicate that the parties were contracting with reference to the age at which a 
chauffeur’s license might be procured. If appellant intended it to mean the age 
requisite for such a license it is quite clear that more appropriate language could 
readily have been selected.” Bitzer v. Southern Surety Company, 245 Ill. App. 
295. 

Much reliance is placed by respondent on Millar vy. Semler, 137 Or. 610, 2 
P. (2d) 233, 3 P. (2d) 987. That was an action for damages caused by defendant's 
automobile while being operated by his son, who was under sixteen years of age 
It was held to be negligence per se for an owner of an automobile to permit it 
to be operated by a minor under the age of sixteen years who did not come within 
the class that could obtain a special permit and who did not have such a permit 
and, if by reason of such operation injury is inflicted on a person not in fault, the 
owner must respond in damages. 

No person may obtain a driver’s license, regardless of his age, if he is mentally 
incompetent or physically incapacitated. 

“Provided, however, that any person over the age of fourteen years may make 
application to the secretary of state for a special permit to operate motor vehicles 
over the highways of this state as a means of transportation to and from any 
school.” Oregon Code 1930, § 55-303. 

Then follows the other conditions and requirements with which such applicant 
must comply. If he does comply with the other conditions and requirements, the 
secretary of state cannot refuse, solely on account of his age, to grant the special 
permit or license to drive. 

The policy under consideration fixes the minimum age under which the in- 
surer will in no event assume liability at fourteen years. The parties in entering 
into this contract must have taken into consideration, at the time the policy was 
issued, the fact that the statute also fixed the minimum age at fourteen years at 
which one might obtain a special permit to drive a motor vehicle. No mention 1s 
made of, nor is there any exclusion as to, a special license or permit for trans- 
portation to and from school. 

Respondent also relies on Wagoner v. Fidelity & Casualty Company, 215 App. 
Div. 170, 213 N. Y. S. 188. The New York law in effect at that time fixed the age 
limit of drivers at eighteen years, and permitted a person under that age to drive 
a car if accompanied by the owner or a duly licensed operator. The damage arose 
out of an accident while the car was being driven by a person under the age ot 
eighteen years unaccompanied by the owner or a duly licensed driver. It seems 
that the real question determined in that case was whether the above law was in 
effect at the time the accident happened. 

“If the accident happened while this provision of the statute (the statute 
above stated) was in effect, the accident was not covered by the policy.” 

No reason was given why the court arrived at this conclusion. The remainder 
of the decision is confined to the discussion as to whether the above-stated pro- 
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ision was in effect at the time of the accident. The construction adopted by the 
New York courts is not in accord with Brock v. Traveler’s Ins. Co., supra; Hudak 
y. Union Indemnity Co., supra; Mannheimer Bros. v. Kansas Casualty & Surety 
Co, 147 Minn. 350, 180 N. W. 229; and Bitzer v. Southern Surety Co., supra. The 
decisions are not uniform, but the weight of authority and the better reasoning 
are with the latter cases and more adaptive to the Oregon law. Here a license to 
drive may be actually issued to a boy over the age of fourteen years for trans- 
oortation to and from school, if he complies with the requirements of the statute. 
The point is fully briefed in a note to Aétna Casualty & Surety Co. v. Etoch, 174 
Ark. 409, 295 S. W. 376, 72 A. L. R. 1068. 

There is no dispute as to the amount plaintiff is obligated to pay, nor as to 
any of the other elements affecting plaintiff's right of recovery. The judgment 
will be reversed and the cause remanded, with instructions to enter a judgment 
in favor of plaintiff for the amounts prayed for in the complaint with his costs 
and disbursements. 

It is so ordered. 

Rand, C. J., and Belt and Rossman, JJ., concur. 


RONCA et al. v. BRITISH & FOREIGN MARINE INS. CO., LIMITED, OF 

; LIVERPOOL, ENGLAND. 

Supreme Court of Pennsylvania. March 19, 1934. 
172 Atlantic Reporter 475. 
2. INSURANCE. 

Assignee of chose in action growing out of fire policy may sue as any other 
assignee. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

7. INSURANCE. ; i 4 

Action could be maintained on fire policy by one insured in his own right and 
4s assignee of other insured, without joinder of assignor. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

S. INSURANCE. ; 

Where fire policy covering truck provided that loss should be payable to 
assured, and named person, as their interest appeared, and that there were no 
liens or incumbrances, that such named person was legal owner of truck under 
conditional sales agreement with confession of judgment attached thereto did not 

nstitute breach of warranty barring action on policy. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

. INSURANCE. 

Where insurer knows, or has reason to know, at time it issues policy, that 
ue of the conditions thereoi is inconsistent with the facts, and insured is guilty 
tno fraud, insurer may not set up such facts as a breach of the condition. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

10. INSURANCE. 


Where fire policy covering truck required that unconditional title be in the 
‘wo assured except as stated in policy, exclusion, in action on policy, of certificate 
1 title by one assured who swore that he alone owned truck, held error. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

_ Appeal No. 72, January term, 1934, from judgment of Court of Common 
Pleas, Northampton County; Robert M. Stotz, Judge. 

Assumpsit by Fred Ronca, in his own right and as assignee of Anthony De 
Franco, a bankrupt, and Monroe Stauffer, in his own right, against the British 
« Foreign Marine Insurance Company, Limited, of Liverpool, England, and 
attachment sur judgment in which Monroe Stauffer was plaintiff against Anthony 

Franco and Fred Ronca, defendants, and the British & Foreign Marine Insur- 
ance Company, Limited, of Liverpool, England, the garnishee, which were con- 
wlidated. Verdicts at court’s direction for $2,234.55 in favor of Monroe Stauffer 
ind for $3,155 in favor of Fred Ronca, the court stating that insurer could not be 
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held for more than $3,000, the face of the policy, and interest, and final judgment 
centered on the verdicts in the sum of $3,427.39, from which the insurer appeals 
Reversed, and new trial awarded. 
Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 


Arthur S. Arnold, of Philadelphia, and Chidsey, Maxwell & Frack, of Easton, 
for appellant. 


Everett Kent, of Bangor, and George F. Coffin, Jr., of Easton, for appellees, 
KEPHART, Justice 


























Appellant issued its policy of insurance to Ronca and De Franco, insuring for 
$3,000 a truck against fire and other hazards, the loss, if any, payable “as interest 
may appear to assured and Monroe Stauffer.” The truck described in the policy 
was destroyed by fire, and Stauffeur, who held a “bailment” lease, entered judg- 
ment against Ronca and De Franco, on which an attachment was issued summon- 
ing appellant as garnishee. This was to recover $2,234.55, the balance of th: 
truck’s purchase price, owed by Ronca and De Franco. 

Ronea, in his own right and as assignee of De Franco, and Monroe Stauffer 
in his own right, instituted an action in assumpsit against appellant. The court 
below consolidated the cases and tried them together; two verdicts were taket at 
the court’s direction, one for Monroe Stauffer in the sum of $2,234.55, the other 
for Ronca for $3,155.00; the court stating that appellant would not he held for 
more than the full amount of the policy and interest. 

[1] It is contended the court below improperly exercised its well-recognized 
discretion to consolidate cases pending before it, since it consolidated cases which 
“are between different parties arising out of different rights and with different 
issues.”” There was but one issue before the court. It arose from the insurance 
policy. The matters contended for by appellant were collateral, and their intro- 
duction would confuse the issue, which was: Did defendant owe plaintiffs, or any 
of them, under the policy, for the loss sustained? The same parties, being all the 
parties, were involved in both cases, and the same subject-matter grounds eac 
The nswer to the same question is determinative of each, and no confusion can 
result because Stauffeur’s right against the assured was dependent upon that right 
against appellant. There was no abuse of the trial court’s discretion to consolidate 

[2-7] Appellant urges that there is a nonjoinder of parties plaintiff in the 
action brought by Ronca, because De Franco is one of the assured, but is not a 
party plaintiff. It is true the right of Ronca and De Franco on the policy was 
joint. The assignment by De Franco, however, transferred his right to Ronea. An 
assignee, by verbal or written assignment of a chose in action growing out of a 
fire insurance policy, may sue as any other assignee. 26 C. J. 486, 445. To that 
end Roneca sued in his own right as one of the assured and as assignee of De 
Franco, the other assured. The assignor is not a necessary party although 
undoubtedly an assignee should, as a general proposition, sue in the name of his 
assignor. This court has pointed out in many cases, as recently as in Paxos \ 
Jarka Corporation, 314 Pa. 148, 171 A. 468, that litigation will not be prolonged 
or confused by insubstantial objections to the form of statement of plaintiffs 
The record, if necessary, may be treated as amended in this court. Methodist 
Episcopal Church of Franklin Borough v. Equitable Surety Co., 269 Pa. 411, 415, 
112 A. 551. The only purpose of requiring an assignee to bring action in his 
assignor’s name is to make the assignor a party of record in order to protect the 
defendant against future liability. Ronca sought an amendment in this court. We 
are unable to see possible cause of complaint by appellant on this score. The 
assignment to Ronca was amply proved. Appellant relies on Bowers Co. v. London 
Assur. Corp., 90 Pa. Super. Ct. 121, to sustain its contention of nonjoinder. That 
case holds that one of two jointly insured under a policy may not sue alone to 
enforce it, but all must be joined as parties plaintiff. With this we agree: but, 
where one of two jointly insured assigns his interests to the other and suit 1S 
brought by the latter in his own name and as assignee of the other, the entire 
interest under the policy is before the court. The company isstting the policy = 
subjected to no possibility of double liability or multiplicity of suits. lhe — 
of the assignor is before the court, and it is subject to all the defenses which can 
be made against him. The force of the joint obligation is preserved. 
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[8, 9] The policy declared that there were no liens or incumbrances upon the 
insured property other than those listed, and none were listed; but it is shown 
that Stauffer is the legal owner under a conditional sales agreement with a con- 
jession of judgment attached thereto, and, as such, claims the larger portion of 
the insurance moneys. Appellant maintains this is a breach of warranty by the 
assured. In paragraph B of the policy, the loss, if any, is to be paid to the 
assured and Monroe Stauffer, as their interests appear. This clause gives ample 
notice to appellant of Stauffer’s interest. It is well established that, where an 
insurance company knows or has reason to know, at the time it issues a policy, 
that one of the conditions thereof is inconsistent with the facts and the insured is 
euilty of no fraud, the company may not set up such facts as a breach of the 
condition. Damms v. Humboldt Fire Insurance Co., 226 Pa. 358, 75 A. 607, 18 
\nn. Cas. 685; Russell v. Farmers’ Mutual Fire Insurance Co., 272 Pa. 1, 115 A. 
835: Hoffman v. Mutual Fire Insurance Co., 274 Pa. 293, 117 A. 917: Thomas v. 
Employers’ Liability Assurance Corp., 284 Pa. 129, 130 A. 322; Wood on Insur- 
ance, § 497. 

[10] At the trial, plaintiff Ronca testified that he and De Franco bought the 
truck, for the purpose of establishing ownership of the truck at the time of pur- 
chasing the insurance and of the loss. The insurance policy required title to the 
truck to be in the assured solely and unconditionally except as set forth in the 
policy. Appellant offered in evidence an application for a certificate of title and an 
assignment thereof, verified by De Franco, in which De Franco swore he was the 
real owner, not he and Ronca. Appellees’ objection to this offer was sustained. 
While the real purpose of the offer was not stated of record, there was no request 
‘or it, and appellant here urged the offer was substantive proof and affected credi- 
bility generally. The rejection of this evidence was error. While the application 
and assignment were by no means conclusive on the question of ownership, they 
were admissible. With the offer in evidence, had the jury believed that Ronca was 
not the owner of the truck jointly with De Franco, the terms of the policy would 
have been breached; Ronca would have no insurable interest therein. This sworn 
statement was an admission by one of the policyholders as to ownership. 

\ppellant’s contention that there was no proof as to the amount of the loss 
is without merit. The testimony of Ronca and his uncle was enough to raise a 
prima facie case which, undisputed, was sufficient. 

Judgment reversed, and a new trial awarded. 

GROSS et al. v. KUBET, et al. (PENNSYVANIA INDEMNITY CORPORA- 
TION et al., Garnishees). 
CROMLEY et al. v. SAME. 
Supreme Court of Pennsylvania. May 21, 1934. 
172 Atlantic Reporter 649. 
l. INSURANCE. 

School basketball team member, who transported other team members in 
his automobile and was paid for gas and oil and for reasonable use of auto- 
mobile, was operating automobile in “carrying passengers for hire,’ within 
exception to liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Under liability policy which did not cover accident occurring while auto- 
mobile was being operated for carrying passengers for hire, insurer was not 
liable to passenger who did not pay for transportation where motorist was trans- 
porting others in same automobile for hire. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Where insured conceals from insurer fact that insured has violated condition 

policy, and insurer does not know and is deterred from investigation by 
concealment, insurer is not estopped from disclaiming immediately upon its 
earning facts which justify disclaimer. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

4, INSURANCE. 
Entry of appearance for insured by insurer does not waive defense available 
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to insurer, but insurer is entitled to reasonable time in which to determine 
whether it desires to avail itself of defense that may be found to exist. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

INSURANCE. 

Whether insurer entering appearance for insured acts reasonably in dis- 
claiming liability upon discovery of facts constituting defense so as not to con- 
stitute waiver is determined by particular circumstances. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

INSURANCE. 

Insurer appearing for insured did not waive provision of liability policy 
which did not cover accident occurring while automobile was being operated 
for carrying passengers for lire because seven months elapsed before insurer 
disclaimed liability, where during that time insurer relied in good faith upon 
insured’s report which did not disclose violation of policy and case came to trial 
18 months after disclaimer. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeals Nos. 191-194, January term, 1934, from judgments of Court of Com- 
mon Pleas No. 2, of Philadelphia County; James Gay Gordon, Jr., Judge. 

Proceeding by Raymond J. Gross, by his father William G. Gross, and his 
mother, Charlotte Gross, and the parents in their own right, and by Martha 
Cromley, by her father John C. Cromley, and her mother, Virginia Cromley, 
and others, upon attachment sur judgments rendered against Albert Kubel by 
his guardian ad litem, B. Herman Fuiman, and another, to enforce the liability 
of the Pennsylvania Indemnity Corporation and others, garnishees, upon policy 
issued to defendant Kubel. From adverse judgments, plaintiffs appeal. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Wm. Chas. Brown and Edwin J. McDermott, both of Philadelphia, for 
appellants. 


Francis Chapman, of Philadelphia, for appellee Pennsylvania Indemnity Cor- 
poration. 


W. A. Hamilton, of Philadelphia, for other appellees. 

Per Curiam. 

[1] These four appeals arise from the same set of facts and will be disposed 
of together. Appellants, who were plaintiffs in the court below, sought by 
attachment sur judgment to enforce the lability of garnishee upon its policy of 
insurance issued to defendant Kubel. Plaintiffs had obtained judgments against 
Kubel in actions to recover damages for injuries sustained by the minor plain- 
tiffs in an accident which occurred while they were traveling in defendant's 
automobile. The garnishee disclaimed liability under the insurance policy on 
the ground of violation of a condition providing that the policy should not cover 
any accident occurring while the automobile was being operated “for carrying 
passengers for hire.” The only disputed question of fact was whether the insured 
Was carrying passengers for hire in his automobile at the time of the accident, 
and the trial judge, hearing the case without a jury by agreement of the parties, 
found “that at the time of the accident defendant was using and operating his 


automobile in carrying passengers for hire.” The testimony fully supports that 
conclusion. 


Defendant was a member of the basketball team of the Philadelphia Normal 
School, which played a regular series of games with other teams in Philadelphia 
and in various towns and cities adjacent to that city. The members of the 
team generally traveled to and from these games by bus or rail, their fares 
being paid out of a fund available for the purpose. Occasionally, however, trips 
were made in cars owned by players or by one Allen, an instructor of physical 
education at the school, who acted as treasurer and manager of the team. In 
instances where private cars were used, the owner of the car was either paid an 
amount equivalent to bus fares or compensated for the cost of the oil and 
gasoline, and given in addition a small amount for the use of the car. 

At the time of the accident in question, defendant and four other members 
of the team were traveling to Trenton in defendant Kubel’s car to take part in 
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a basketball game with Rider College. With them was a Miss Martha Cromley, 
who was to attend the game as a spectator and was not a paying passenger. 
While traveling on the Lincoln Highway near Langhorne, a collision with two 
other cars took place, as a result of which Gross, one of the members of the 
team, and Miss Cromley were injured. They subsequently brought actions 
avainst defendant Kubel and obtained judgments against him. 

~ In holding that the facts indicated above, concerning the arrangement under 
which the car was being used at the time of the accident, brought it within the 
conditions prohibited in the insurance policy, the trial judge stated: “Under these 
facts, which are substantially undisputed, it is clear that the defendant was 
operating his car in the transportation of passenger for hire when the accident 
occurred. The arrangement for compensation under which he was carrying his 
passengers waS more than a mere reimbursement for the gas and oil used by 
all in common on the trip. It went to the additional extent of compensating 
him for the use of the car. Had he been paid only a sum equivalent to the 
cost of the gas and oil used, a serious question might have arisen as to whether 
such a payment would have constituted a carrying for hire. The additional sum 
paid to him, however, brings the operation of the car squarely within the clause 
of the policy. * * *” 

[2] The court below accordingly held the garnishee had a complete defense 
to the attachment execution, not only as to plaintiff Gross but also as to Miss 
Cromley, who was a guest in the car. Referring to the judgment secured by 
the latter, the trial judge correctly stated: “The fact, therefore, that this plaintiff 
was not herself a paying passenger cannot give her any rights against the’ 
garnishee, whose policy did not cover the accident in which she sustained her 
injuries.” 

The only other question raised for our consideration pertains to facts in 
the case which appellant argues constitute a waiver by the company of its right 
to disclaim liability under the policy. This problem was thoroughly discussed 
and answered by the court below, and we need do no more than quote the 
following excerpts from the opinion of the court in bance: 

“Immediately after the accident, the defendant notified his insurance com- 
pany, the defendant garnishee, of the accident, but did not inform it that he was 
carrying passengers for hire at the time, a fact which rendered the policy issued 
by the company inoperative. Being thus uninformed of the true status, as 
passengers for hire, of the occupants of the defendant's automobile, the com- 
pany’s attorney entered his appearance for the defendant, and seven months 
later sent for him to prepare for trial one of the cases growing out of the acci- 
dent. The defendant then for the first time informed the company that all but 
one of the occupants of his car were passengers for hire when the accident 
happened. The company thereupon immediately notified the defendant that it 
disclaimed liability under the policy, and withdrew from the defense. This 
ccurred nineteen months before the first, and twenty-six months before the 
second and final trial of the case against the defendant. * * * 

[5] “None of the cases cited by the plaintiff, either from this or from other 
jurisdictions, hold an insurance company liable under facts similar to those of 
the case before us; nothing contained in them applies to a case where the assured 
has concealed from the insurance company the fact that he has violated a con- 
dition of the policy, and the insurance company does not know, and is deterred 
irom investigation by the concealment of the assured. In such circumstances 
estoppel does not operate to prevent the company from disclaiming immediately 
upon its learning the facts which justify the disclaimer. See Doolan vy. United 
States Fidelity & Guaranty Co., 85 N. H. 531, 161 A. 39, which is the closest to 
this case, on its facts, that has been called to our attention. 

[4-6] “The rule to be gathered from the numerous reported decisions upon 
this subject seems to be that the entry of an appearance for an insured by his 
msurance company does not of itself constitute a waiver of a defense available 
to it under the policy it has issued, but that it is entitled to a reasonable time in 
which to investigate and determine whether it desires to avail itself of any 
defense that may be found to exist.’ If its investigation is conducted with 
reasonable dispatch and its disclaimer is made with promptness upon the dis- 
covery of the facts, it does not lose its defense by the mere entry of an appear- 
ance. There can be no final rule for determining whether a company has acted 
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reasonably in this respect. This question must be solved by a consideration of 
the circumstances of each case. * * * Applying these principles to the case 
before us, we are of opinion that the interval of seven months before the com- 
pany disclaimed liability under the policy, during which it relied in good faith 
upon the appearances created by the report of the accident by the insured, 
was not an unreasonable delay, especially when it is recalled that the company 
acted a full year and a half before the case came on for trial, and immediately 
upon discovery of the defense available to it. This gave the insured ample time 
to prepare his own defense to a suit for damages growing out of an accident 
for which the company never was lable under the express terms of its policy.” 
The judgments are affirmed. 


BUTLER v. RHODE ISLAND MUT. LIABILITY INS. CO. No. 7228. 
Supreme Court of Rhode Island. April 11, 1934. 
171 Atlantic Reporter 328. 
2. INSURANCE. 

Statement by insured that automobile is model of specified year is material 
and, if false, voids fire policy. 

(For other cases, see Insurance,:-Dec. Dig. § 280.) 

3. INSURANCE. 

Misrepresentations by insured of year model of automobile, its trade-name, 
and actual cost held material, and voided fire policy. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Exceptions from Superior Court, Providence and Bristol Counties; G. Fred- 
erick Frost, Judge. 

Assumpsit by Edward J. Butler against the Rhode Island Mutual Liability 
Insurance Company. Verdict for defendant, and plaintiff brings exception. 

Exception overruled, and case remitted, with direction. 

Pettine, Godfrey & Cambio, of Providence, for plaintiff. 

Quinn, Kernan & Quinn and Michael De Ciantis, all of Providence, for 
defendant. 

STEARNS, Chief Justice. 

This is an action of assumpsit brought to recover $1,300, the limit of liability 
in a “valued form” insurance policy issued by defendant protecting plaintiff from 
loss by fire of an automobile described in the policy. The case is here on plaintiff's 
exception to the direction by the trial justice of a verdict for defendant. 

In April, 1928, the plaintiff, a resident in Florida, bought a secondhand Hud- 
son brougham automobile for which he paid $350. Plaintiff was a garage pro- 
prietor and an automobile repairer. For advertising purposes and to attract atten- 
tion, he took the Hudson automobile apart and built an automobile which he 
described as “sporty” and so different fron: other automobiles that “there was 10 
way of telling what make of car it was by looking at it.’ The new automobile 
was eight inches lower than the regulation Hudson automobile; the back of the 
hody was lower and the front higher; new and smaller wheels of a different make 
were put on; the radiator, hood, hub caps, front axle, carburetor, and upholstery 
were all different from the Hudson equipment. The motor, chassis, power trats- 
mission, and rear axle were the only parts of the Hudson automobile that were 
used by the plaintiff in the assembled automobile. 

In July, 1928, plaintiff moved to Seekonk, Mass. On January 9, 1929, the 
defendant company in Providence issued to plaintiff the policy, on which suit is 
brought, insuring him against loss of said automobile by fire and theft for 
period of one year. The policy contains the following clauses which are particularly 
pertinent : 

“Warranted by the Assured. 

“1. Assured’s occupation or business is—Garage Proprietor. 

“2. Employer’s name and address—Self. 

“3. The description of the automobile and the facts respecting its purchase are 
as follows: 

“Year Model—1926. 

“Trade Name—Hudson Special Sedan. 

“Type of Body—5 passenger. 
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“Serial & Motor No.—S. 642181, M. 337543 

“No. of Cylinders & Model—Cylinders 6. 

“Factory List Price—Not known. 

“Actual cost to Assured, including equipment—$3Z00. 

“Purchased by Assured: Month, April. Year, 1928. 

“New or second-hand—Second-kand. * * * 

“This entire policy shall be void if che Assured has concealed or misrepre- 
sented any material fact or circumstance concerning this insurance or the subject 
thereof: or in case of any fraud, attempted fraud, or false swearing by the 
Assured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” 

In March, 1929, the automobile was seriously damaged by fire, and thereafter 
this action was begun. 

The evidence was conflicting as to the ownership of the automobile. It was 
registered in Florida as the property of plaintiff's wife and there was no proof 
i any transfer of title to plaintiff. It appeared that no appraisal of the damaged 
automobile had been made as required by the terms of the policy. Plaintiff’s con- 
tention was that there was a total loss and consequently there was no need of 
an appraisal. As the trial justice decided that these were issues of fact for a 
jury, it is unnecessary now to consider them. 

[1, 2] The verdict was directed on the ground of a misdescription of the 
automobile by the assured. That there was such a misdescription and a consequent 
breach of warranty is plain. Changes in automobiles are commonly made by the 
makers each year. It is common knowledge that the year model is an important 
factor in the determination of the market value of an automobile and that the 
depreciation in the market value of an automobile increases rapidly and progres- 
sively with its age. It is also in evidence that the risk from internal fire is 
greater in an old car. It is a general rule, although there is some authority to the 
contrary, that a statement by the assured, that an automobile is the model of a 
specified year, is material and, if false, will void the policy. 26 C. J. 163, and 
cases cited. 

[3] Plaintiff's automobile when insured was not a Hudson. He had made a 
new car—the only one of its kind. However valuable he may have considered it 
to be, its market value was lessened by the changes made therein. The difficulty 
of ready replacement of broken parts would restrict its sale, as would the odd 
design. The cost of a new Hudson automobile of year model 1925 was $1,600 or 
$1,700. The statement that the actual cost to the assured was $3,200 was mislead- 
ing aud is not sustained by the evidence. Included in this item of cost was an 
allowance of $270 for removing rust spots and for painting: there was also an 
allowance to plaintiff for his time in placing different radiators on the automobile. 

There was, as thus appears, a misrepresentation of the year model, the trade- 
name, and the actual cost to the assured. These misrepresentations voided the 
policy. Affleck v. Potomac Ins. Co., 49 R. I. 112, 140 A. 469. 

The exception of the plaintiff is overruled, and the case is remitted to the 
superior court, with direction to enter judgment on the verdict. 


COMMERCIAL STANDARD INS. CO. v. HARPER. No. 1481. 
Court of Civil Appeals cf Texas. Waco. March 15, 1934. 
69 Southwestern Reporter (2d) 820. 
INSURANCE. 


_ Under policy requiring insured to give insurer “immediate notice” of theft 
t automobile, notice given 28 days after automobile was stolen /eld duly given, 
Warranting recovery on policy (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4, INSURANCE. 

[ransfer of chattel mortgage notes by mortgagee whose interest was pro- 
tected hy automobile theft policy, did not violate provision therein voiding policy 
it any change was made in notes otherwise than by payment thereof. 

(For other cases, sce Insurance, Dec. Dig. § 330[3].) 
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6. INSURANCE. 
Forfeiture provisions in policy must be construed most strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Under provision in automobile theft policy voiding policy if either of two 
chattel mortgage notes was not completely paid on or before 10 days after 
maturity thereof, insured’s failure to pay one installment on each note within 
10 days after maturity thereof did not void policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

Appeal from McLennan County Court; Aubrey Morris, Judge. 

Suit by J. W. Harper against the Commercial Standard Insurance Company 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Touchstone, Wight, Gormley & Price, of Dallas, for appellant. 

F. R. Valentine and Jj. W. Spivey, both of Waco, for appellee. 

ALEXANDER, Justice. 

The plaintiff, J. W. Harper, recovered judgment in the lower court against 
the defendant, Commercial Standard Insurance Company, on an_ insurance 
policy issued by the defendant to insure the plaintiff against loss of his auto- 
mobile by theft. The insurance company appealed. 

[1-3] The policy require d the insured, in the event of the loss of his auto- 
mobile by theft, to give “immediate notice” of such loss to the company. The 
appellant, by an unsworn plea, alleged that notice was not given within the 
time provided for in the policy, and sought to defeat liability by reason thereof 
The evidence shows that the automobile was stolen on June 30, 1932. The 
insured reported the loss to the municipal police on the same day, but did not 
report to the company until July 28th of the same year. The jury found that 
notice of the loss was given to the company within a reasonable time. 

Article 5546, Revised Civil Statutes of 1925 provides: 

“No stipulation in a contract requiring notice to be given of a claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid 
unless such stipulation is reasonable. Any such stipulation fixing the time 
within which such notice shall be given at a less period than ninety days shall 
be void. * * * In any suit brought under this * * * article it shall be presumed 
that notice has been given unless the want of notice is especially pleaded under 
oath.” 

By the: terms of the above statute, the provision of the policy requiring the 
insured to give “immediate notice” ot the loss to the company is void unless it 
be held that by such provision it was intended that such notice should be given 
within a reasonable time. 24 Tex. Jur. 1093; Citizens’ Guaranty State Bank y 
National Surety Co. (Tex. Com. App.) 258 S. W. 468; A=tna Casualty & Surety 
Co. v. Austin (Tex. Civ. App.) 285 S. W. 951; Id. (Tex. Com. App.) 300 S. W 
638; Francis v. International Travelers’ Ass'n (Tex. Civ. App.) 260 S. W. 938: 
Id., 119 Tex. 1, 23 S.W.(2d) 282; American Surety Co. v. Blaine, 115 Tex. 147, 
277 S. W. 619; Western Indemnity Co. v. Free & Accepted Masons (Tex. Con 
App.) 268 S. W. 728. If we undertake to give said provision of the policy that 
construction which will make it legal, and, as a consequence, hold that it was 
intended that such notice should be given within a reasonable time, then under 
the terms of the statute we must hold that a notice given within ninety days 
after the loss was within a reasonable time. The undisputed facts show that 
notice was given within thirty days after the loss and therefore within the time 
provided by the statute. Moreover, the jury found that notice of the loss was 
given within a reasonable time, and the finding of the jury on this issue is 
binding on the appellant. General Accident Fire & Life Assurance Corp. \ 
Butler’s Ice Cream Factory (Tex. Com. App.) 5 5S. W. (2d) 976. Furthermore, 
we do not think the appellant could raise the issue of want of notice in the 
absence of a sworn plea. American Indemnity Co. v. Mexia Independent Schoo! 
District (Tex. Civ. App.) 47 S.W.(2d) 682, ex 4. 

In the case of Lone Star Finance Co. Universal Automobile Ins. Co., 28 
S. W. (2d) 573, the Court of Civil Appeals a Galveston held that the statute in 
question did not apply to a clause in an autemobile theft policy requiring imme- 
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jiate notice of the theft. We think such holding is contrary to the holding of 
the Supreme Court in the cases hereinbefore cited. Moreover, we think the 
disposition made by the Galveston court of that case can be fully justified on 
another and different reason given by the court therein and that the ruling of 
the court on the point here under consideration was unnec cessary to a disposition 
of that case. The appellant’s contenion in this respect is overruled. 

There was a rider attached making the policy payable to Standard Realty 
‘ompany, mortgagee, “as its interest may appear,” to secure the payment of the 
sum of si19 as evidenced by two promissory notes, one in the sum of $87 dated 
February 23, 1932, and payable in monthly installments of $14.50, and the other 
in the sum 1 of $32.40 dated February 27, 1932, and payable in monthly installments 
i $8.10, which indebtedness was warranted to be the only indebtedness against 
the property. Said rider contained the following provision: 

“* * * This policy shall be wholly void if any of the above statements are 
naccurate in any respect, or if any change is made in any of the notes repre- 
senting said indebtedness or encumbrance, otherwise than by payment thereof, 

f the property shall become otherwise encumbered in any way whatever by 
ny lien of any amount whatever, or if any of the said notes shall not be com- 
pletely paid and the indebtedness represented thereby wholly discharged on or 
before ten days after the maturity thereof, without grace. * * * ” 

[4] After the issuance of the policy, the installment notes above referred to 
were transferred by Standard Realty Company to Joe Gooch and the latter 
wned said notes at the time the automobile was stolen. The company insists 
that the transfer of these notes to Gooch amounted to a violation of the above- 
quoted provision of the wider wherein it is provided that “if any change is made 
n any of the notes representing said indebtedness or encumbrances otherwise 
than by payment thereof,” the policy shall be void. In our opinion, the above- 
quoted provision does not undertake to prevent a change in the ownership of said 
ndebtedness and consequently there was no breach of the terms thereof by 
merely transferring the notes from Standard Realty Company to Gooch. 

[5] The insurance company introduced some evidence to the effect that 
iiter Gooch acquired the notes in question he entered into an oral agreement 
with Harper by which the terms of said notes were changed and Harper was 
given additional time in which to pay said indebtedness. The company here 
contends that such change in the maturity date of said installments amounted 
to a violation of the terms of the above-quoted provision of the policy and that 
by reason thereof the court should have given an instructed verdict in its behalf. 
We are of the opinion, however, that the evidence ts insufficient to establish as 
i matter of law that the parties so agreed to change the maturity date of said 
nstallments, and since appellant failed to request a finding of the jury on this 
issue, such defense was waived. Ormsby v. Ratcliffe, 117 Tex. 242, 1 S. W. (2d) 
1084 

[6,7] At the time of the loss of the automobile on June 30, 1932, the install- 
ments due on the two notes hereinbefore described for the months of May and 
June were unpaid. At least one installment on each of said notes was more 
than ten days past due. The appellant insists that this amounted to a breach 
f the above-quoted provision of the rider. It is a familiar rule that provisions 
of this kind are to be construed most strongly against the insurance company. 
The above provision does not undertake to provide that there shall be no liability 
ii any installment of said indebtedness shall not be completely paid within ten 
days after its maturity. The policy was to be void “if any of said notes shall 
ot be completely paid and the indebtedness represented thereby wholly dis- 
charged on or before ten days after maturity thereof.” The fact that said 
provision of the contract required that the “notes” be “completely paid” and the 
indebtedness represented thereby “wholly discharged” within the time mentioned 
mn order to avoid a forfeiture, demonstrates clearly that liability was to be 
defeated only in the event all of the indebtedness evidenced by the notes was 
past due and in condition to be “completely paid” and “wholly discharged.” 
The whole of the indebtedness represented by either of said notes was not due 

the time of the loss and consequently there was no forfeiture of the policy. 

The judgment of the trial court is affirmed. 
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PAGEWAY COACHES, Inc., et-al. v. BRANSFORD. No. 1256. 
Court of Civil Appeals of Texas. Eastland. April 20, 1934. 
Rehearing Denied May 11, 1934. 

71 Southwestern Reporter (2d) 561. 

1. INSURANCE. 

Automobile “indemnity insurance” protects insured only against loss and hence 
even if there be liability from which potential loss may result but no loss actually 
occurs, liability of insurer does not accrue, whereas “liability insurance” protects 
insured not merely against loss but liability for loss or damages. 

Thus, obligation of insurer accrues under liability insurance when in- 
sured’s liability accrues or is established, but if not forbidden by law, 
parties to contract may provide that liability of insurer shall only accrue 
when liability of insured shall be established in particular way as by 
judgment of court, and-if policy so provides, it is not for that reason any 
the less a contract for “liability insurance.” : 
(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. , 

Statute held not to abrogate or modify provision of liability policy covering 
bus that insurer shall not be liable and no action brought against it until final 
judgment has been recovered against assured (Vernon’s Ann. Civ. St. art. 91la. 
§ 11). 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Eastland County; Geo. L. Davenport, Judge. 

Action by J. H. Bransford against Pageway Coaches, Inc., and others, in 
which defendant American Fidelity & Casualty Company filed a plea of privilege. 
Judgment for plaintiff, and Pageway Coaches, Inc., and another appeal. 

Reversed and remanded. 

Turner, Seaberry & Springer, of Eastland, for appellants. 

Grisliam Bros., and J. A. Lantz, all of Eastland, for appellee. 

FUNDERBURK, Justice. 


J. H. Bransford, for himself and wife, and as next friend of Kenneth Brans- 
ford, a minor child, brought this suit in Eastland county against the Pageway 
Coaches, Inc., George W. Page, and American Fidelity & Casualty Company, a 
foreign corporation, all nonresidents of Eastland county, to recover damages for 
personal injuries to himself, his said wife, and child, and damages for injuries to 
an automobile. The injuries were the result of a collision occurring in Eastland 
county, between a bus owned and operated by Pageway Coaches, Inc., and an au- 
tomobile belonging to, and operated by, the said J. H. Bransford. Pageway 
Coaches, Inc., was sought to be held liable on a number of different grounds of 
negligence. The allegations upon which American Fidelity & Casualty Company 
was sought to be held lable were “* * * that the Pageway Coaches, Inc. * * * 
at the time of the collision * * * were operating said bus as a common carrier 
for hire in and through Eastland County * * * under and by virtue of the laws of 
the State of Texas, and regulations and authority of the Railroad Commission of 
the State of Texas; that under the laws and said regulations * * * the defendants 
were required to obtain and carry what is known as ‘public liability insurance’ for 
the protection of plaintiff, his family and property, and the public generally, against 
the negligent act or acts of the defendants. * * * Pursuant to said obligation, said 
defendants did obtain and did at said time carry a written policy of public liability 
insurance with the American Fidelity & Casualty Company, and said policy * * * 
was conditioned and payable as provided by law, and was conditioned and payable 
as provided by the rules and regulations of the Railroad Commission of the State 
of Texas, and which policy at said time was in full force and effect * * * covering 
the motor bus so operated at the time and place and under the terms of which 
policy, as well as under the terms and provisions of the laws and rules and reg- 
ulations of the Railroad Commission of the State of Texas, the said defendant 
insurance company became liable and obligated and promised to pay to the plain- 
tiff in his own behalf, and on behalf of the said other members of his family, 
damages sustained by reason of the negligence of the said defendants,” etc. (Italics 
ours.) The prayer was for judgment against the defendants, jointly and severally, 
for the sum of $2,999, costs, etc. 
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The defendant American Fidelity & Casualty Company filed a plea of privilege 
and, subject to same, a plea in abatement for the misjoinder of parties and causes 
,{ action, both of which pleas were overruled. Pageway Coaches, Inc., also filed 
a plea in abatement for like misjoinder, wnich was overruled. The plea of privil- 
ege and pleas in abatement were by order of the court tried at the same time 
with the merits of the suit. 


The jury, to whom the case was submitted on special issues, found all issues 

favor of the plaintiff, and against the defendants Pageway Coaches, Inc., and 
American Fidelity & Casualty Company, except one issue as follows: “Do you 
find from a preponderance of the evidence that the collision in question was not 
the result of an unavoidable accident as that term is defined in this charge?” To 
this issue the jury answered, “No.” The definition referred to was: “Unavoid- 
ible accident, as that term is used, is meant an accident which occurs or exists 
where the injuries or damages are not proximately caused by any negligence oi 
commission or omission on the part of either the plaintiff or defendants. It is an 
accident that is not contributed to by the negligence of either party.” Judgment 
was for plaintiff against the last-named defendants, George W. Page having been 
dismissed from the suit. 

The first question, in due order presented for our determination, is whether 

not the court erred in overruling the plea of privilege of the insurance com- 
pany. The question is not free from considerable difficulty and we have concluded 
that for reasons which will hereinafter appear, it is not necessary that we pass 
Ipen it. 

[1, 2] Whether the court may have erred in overruling the plea in abatement 
of the insurance company is a question not really presented unless we hold that 
the plea of privilege was properly overruled. We shall, therefore, pass to the 
question involving the court’s action upon the plea in abatement of the Pageway 
Coaches, Inc. Did the court err in overruling that plea? Appellee, in a very able 
and comprehensive brief, implies the opinion, that the question is controlled by 
the answer to the further question of whether or not the character of insurance 
evidenced by the policy is indemnity insurance, or liability insurance. We are not 


couvinced that the question is altogether dependent upon whether or not the char- 
wcter of insurance is properly to be denominated “indemnity insurance” or “lia- 
hility insurance.” “Indemnity insurance,” as we understand it, protects the insured 
only against loss, and hence even if there be liability from which potential loss 
may result, but no loss actually occurs, the liability of the insurer does not accrue. 


“Liability insurance,” on the other hand, protects the insured not merely against 
loss, but liability for loss or damages, and hence when the insured’s liability 
accrues, or is established (whichever the policy provides), the obligation of the 
insurer accrues. But, if not forbidden by law, the parties to the contract of insur- 
wnce may provide that the liability of the mmsurer shall only accrue when the lia- 
bility of the insured shall be established in a particular way, as by a judgment of 
ourt. If the policy so provides, it is not for that reason any the less a contract 
‘or lability insurance. Neither does it follow that any third party would have 
the right to enforce liability of the insurer until the insured’s liability had been 
established as provided in the policy, that is to say, by final judgment against the 
insured. It is clear, the policy in this case undertakes to make just such provision. 
I}, reason of the rider attached to the policy, all terms and provisions thereof 
were modified so far (but only so far) as necessary to conform the rights and 
obligations of the insured and insurer to the statutes of the state, embraced in 
Vernon's Annotated Civil Statutes, art. 91la, and particularly section 11 thereof. 
\\ithout this modification of the policy there could be no contention that it gave 
any third party a direct and primary right to enforce any obligation against the 
insurer, unless and until the liability of the insured had been established by judg- 
ment. The real question is, therefore, narrowed down to this: Does said statute 
so modify or change the terms of the policy as to confer such right? Or, to be 
more specific still, the question is: Does such statute abrogate or modify the pro- 
visions of the policy which read: “The company shall not be liable to pay any 
loss, nor shall any action be brought against the company to recover under this 
policy until a final judgment shall have been recovered against the assured in the 
court of last resort after trial of the issue.” Manifestly, if this provision of the 
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policy remained in force, plaintiff had no cause of action against the insurance 
company when this suit was filed, or when the plea in abatement was presented 
to the court for action. Turning to the statute to ascertain if it abrogated such 
provision, we find its applicable parts to be as follows: “* * * The terms and 
conditions of said policy or policies * * * are to be such as to indemnify the 
opflicant against loss by reason of any personal injury to any person or loss or 
damage to the property of any person other than the assured and his employees 
Such policy or policies shall furthermore provide that the insurer will pay all 
judgments which may be recovered against the insured motor bus company based 
cn claims for loss or damage from personal injury or loss of, or injury to, prop- 
erty occurring during the term of the said policy or policies and arising out of 
the actual operation of such motor bus or buses, and such policy or policies shall 
also provide for successive recoveries to the complete exhaustion of the face 
amount thereof, and that such judgment will be paid by the insurer irrespective of 
the solvency or insolvency of the insured.” Article 91la, § 11. The character of 
insurance is denominated “liability and property damage” insurance. Workmen's 
compensation insurance is required to be carried in addition to the other kind 
Then follows: “The taking out of such indemnity policy or policies shall be a 
condition precedent to any operation and such policy or policies as required under 
this Act (Art. 91la: P. C. art. 1690a), shall be approved,” etc. (Italics ours.) 
We find nothing else in the statute which it seems could possibly be thought to 
provide or relate to a provision either that the insurer’s liability accrues before 
judgment, or that an injured party can maintain suit against the insurer prior to 
his recovery of judgment against the insured. It seems too plain for argument 
that the above-quoted provisions of the statute not only do not conflict with said 
provisions of the policy, but are expressly to the same effect. The liability to pay 
is, according to the express provisions both of the policy and the statute, to pay a 
judgment, and not the loss or damages for which a judgment may be recovered 
against the insured named in the policy. The statute being plain, the duty of the 
court is to give effect to it as written. 

Our views upon this question accord with the San Antonio Court of Civil 
\ppeals in Cannon Ball Motor Freight Lines v. Grasso, 59 S.W.(2d) 337, and the 
Amarillo Court of Civil Appeals in Ray v. Moxon, 56 S.W.(2d) 469. We ar 
also cited to federal District Court opinions not available, as holding the same 
view. Warren v. Kerrville Bus Co., 2 F. Supp. 279; Bransford v. Pagewa\ 
Coaches, Inc. (U. S. D. C. Tex.) —— F. Supp. ——. 

We are not in accord with the decisions in Monzingo vy. Jones (Tex. Civ 
\pp.) 34 S.W.(2d) 662; Paul v. Dutton (Tex. Civ. App.) 55 S.W.(2d) 606: 
Commercial Standard Ins. Co. v. Caster (Tex. Civ. App.) 59 S.W.(2d) 931 
\merican Fidelity & Casualty Co. v. Newman (Tex. Civ. App.) 60 S.W.(2d 
482; and the dicta to the same effect in American Fidelity & Casualty Co. v 
Williams (Tex. Civ. App.) 34 S.W.(2d) 396. , 

[3] A potential liability which has not accrued at the time suit is filed fur 
nishes a typical case for the remedy of abatement. It is our conclusion, therefore, 
that the court erred in overruling the plea in abatement. 

The plea in abatement of Pageway Coaches, Inc., raises precisely the same 
question as the plea in abatement of the insurance company. Our conclusion above 
expressed has the effect of requiring that the insurance company be dismissed 
from the suit. If we overrule the plea of privilege, then we must sustain the plea 
in abatement of the insurance company. The effect will be the same as results 
anyway from our sustaining the plea in abatement of the other defendant. Should 
we reach the conclusion that notwithstanding our action with reference to the plea 
in abatement of the Pageway Coaches, Inc., the court below erred in overruling 
the plea of privilege of the insurance company, there could only result the 
obviously useless procedure of transferring a case as to which we hold as a 
matter of law there is no right of action. The question involving the plea of 
privilege, under such circumstances, in a sense becomes moot. Upon these con- 
siderations we have concluded that we are justified in not deciding the propriety 
of the court’s action with reference to the plea of privilege. 

[4] There is little need for discussing other assignments of error. The finding 
of the jury upon the issue of unavoidable accident, as that term was defined, was 
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in direct conflict with their findings upon the issues of defendants’ neglige:ice. 
Texas Interurban Ry. Co. v. Hughes (Tex. Civ. App.) 34 S.W.(2d) 1103; Id. 
(Tex. Com. App.) 53 S.W.(2d) 448. These findings were mutually destructive of 
each other, and, therefore, left the judgment without proper basis in the verdict. 

[5] We are inclined to the opinion that the court erred in submitting the issue 
calling for a finding of the amount of damages. At least, the damages awarded 
the minor should be found separately, as the judgment for same is not a judg- 
ment for plaintiff, J. H. Bransford, but for the minor. It seems to us that separate 
issues Should have been submitted calling for findings of the damages sustained 
by each of the different parties who were injured. Still another issue should have 
overed the property damages to the automobile. 

The other errors complained of will probably not arise upon another trial. 

It is our conclusion that the judgment of the court below should be reversed 
and the cause remanded, which is accordingly so ordered. 
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CASUALTY 


CAIOLA v. ASTNA LIFE INS. CO. No. 6. 
Supreme Court of New Jersey. May 21, 1934 
172 Atlantic Reporter 819. 
1. INSURANCE. 


Complaint in personal injury action against employer, alleging that employer's 
negligence consisted in permitting 15 year old plaintiff to be employed contrary 
to statute, and in permitting dangerous machine to be worked on by plaintiff in 
violation of statute held to show illegal employment, as respects question whether 
the injury was covered by employer’s liability policy (Comp. St. Supp. § 107—22) 

(For other cases, see Insurance, Dec. Dig. § 437.) 

2. INSURANCE. 

Injured party cannot recover against tort-feasor’s liability insurer unless tort- 
feasor could have done so had he paid the judgment. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

In injured employee’s action against employer’s liability insurer after judg- 
ment against employer, where employee claimed that insurer had waived defense 
of illegal employment by defending action against employer, exclusion of non- 
waiver agreement between insurer and employer, executed before trial of action 
against employer, ield prejudicial error (Comp. St. Supp. § 107—22). 

Nonwaiver agreement recited that insurer agreed to have its attorneys 
file answer and defend action with understanding that if any judgment 
were recovered against employer, no part of it would be paid by insurer 
because its policy did not provide coverage for injuries sustained by an 
employee while illegally employed in violation of New Jersey statutes 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Circuit Court, Passaic County. 

Action by Claude Caiola against the A&tna Life Insurance Company. Judgment 

plaintiff, and defendant appeals. 

Judgment set aside, and a new trial granted. 

Argued January term, 1934, before Brogan, C. J., aud Trenchard and Heher, 


Cox & Walburg, of Newark (Harry E. Walburg, of Newark, of counsel), 
* appellant. 

David Cohn, of Paterson, for respondent. 

Per Curiam. 

This is an appeal of the defendant below, the AStna Life Insurance Company, 
from a judgment against it and in favor of the plaintiff, directed by the trial 
judge at the Passaic county circuit court. 

The complaint alleged that on February 11, 1931, the present plaintiff insti- 
tuted an action in the Passaic county circuit court against Paterson Batten & 
Loom Builders, Inc., a corporation, to recover damages for personal injuries sus- 
tained by him on November 9, 1923, as a result of injury sustained while working 
in the employ of that corporation; that an answer was filed by Messrs. Harley, 
Cox & Walburg (who represented the insurance company), who filed said 
answer on behalf of and at the request of the defendant employer; that at that 
trial a verdict was rendered in favor of the plaintiff and against the employer 
and judgment was entered thereon; that execution was issued against the employer 
and returned unsatisfied; that theretofore a policy of insurance was issued by the 
defendant 7Etna Life Insurance Company, to the employer which policy afforded 
to the employer indemnification from the judgment obtained against it by its 
employee, the plaintiff. : 

In its answer the defendant avers, amongst other things, that the injury 
occurred while plaintiff was employed by his employer in work which was in 
violation of the statutes of the state of New Jersey, and while illegally employed, 
and further avers that the defense of the original suit was in accordance with a 
nonwaiver agreement entered into between the employer and the defendant wherein 
the defendant, AZtna Life Insurance Company, agreed to have said Messrs. Harley, 
Cox & Walburg file an answer and to defend such action with the understanding 
that if any judgment were recovered against the employer, no part of it would be 
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paid by the defendant for the reason that its policy of insurance did not provide 
coverage for any injuries sustained by any employee of the employer while 
illegally employed in violation of the statutes of the state of New Jersey. 

At the trial both parties moved for a directed verdict, and the judge directed 
a verdict for the plaintiff. 

We think that direction cannot be susained for reasons we will now state. 

The testimony tended to show that the plaintiff employee on November 9, 
1923, the date of the accident, was fifteen years of age. 

[1] The plaintiff contends and the defendant denies that the original action 
against the employer was grounded only on common-law negligence. We think 
that it was not. It states an illegal employment in violation of the statute. Thus 
it alleged that, on the day of the accident, the plaintiff was fifteen years of age; 
that on that day he was employed on a machine that was propelled by mechanical 
power commonly called a “lathe,” which was unprotected, unguarded, and dan- 
gerous; that the employer did negligently, carelessly, and contrary to the statute 
in force in this state, permit the plaintiff to work on that machine, and while so 
working a piece of steel shaving entered into the third finger of the plaintiff’s left 
and causing his injury; that the negligence of the defendant-employer consisted 
in permitting the infant plaintiff to be employed contrary to the statute and in 
permitting dangerous machines to be run and worked upon by said plaintiff who 
was an infant, then fifteen years of age, in violation of the statute. In its answer 
to that complaint the defendant admitted the employment of the plaintiff but 
denied that he was illegally employed. 

The Laws of 1904, p. 155, as amended by Laws of 1932, chapter 80, p. 159, 
which is penal in its nature, by section 7 (Comp. St. Supp. § 107—22) prohibits 
the employment of an infant under the age of:sixteen years from working on a 
metal cutting machiue driven by mechanical power such as a lathe. 

Since the testimony tended to show that plaintiff’s employment was illegal and 
in violation of the statute, it remains to consider the legal propriety of the direc- 
tion of a verdict for the plaintiff and against the defendant under the policy here 
in question in view of the state of the evidence. 

[2, 3] Now the policy, among other things, provides: “One (b) To Indemnify 


tiis Employer against loss by reason of the liability imposed upon him by law 
ior damages on account of such injuries to such of said employees as are legally 
employed. * * *” 

It seems clear, therefore, that there conld be no direction of a verdict for the 
plaintiff unless as a matter of law the defendant had waived the defense of illegal 
employment. For “it is well-settled that the injured party, in cases against the 
insurer, had no greater rights under the policy than the insured, he being bound 


by the terms of the contract, and cannot recover unless the insured could have 


done so, had he paid the judgment.” Neilson v. American Mutual, etc., of Boston, 
lil N. J. Law, 345, 168 A. 436, 438. 

The plaintiff contends that the defendant had waived such defense by defend- 
ing the original action. This the defendant denies contending, as it averred in 
he answer, that it defended the action at the request of the employer pursuant 
to a nonwaiver agreement between the employer and the defendant, executed 
before trial, which recited that the suit was brought on the theory that the plain- 
uff was injured while he, a minor, was illegally employed by the employer in 
violation of the statute of the state of New Jersey providing that minors shall 
not be employed on hazardous machinery, and also reciting that under the terms 
of the policy the defendant insurance company was not liable, and expressly 
agreeing that “if any judgment is obtained against your (employer’s) company we 

Il not pay it or any part of it.” 

The defendant offered to prove such nonwaiver agreement, but that offer was 
overruled and an exception taken. 

We think that action erroneous and prejudicial. 

The nonwaiver agreement tendered was executed before trial, and the rule as 
stated in Neilson v. American Mutual, etc., of Boston, 111 N. J. Law, 345, 168 A. 
436, is that where such an arrangement is made before the case was tried, it con- 
‘tituted a nonwaiver agreement between the insurance company and the insured. 

Upon the whole case it is apparent that the judgment must be set aside and 
a new trial granted and it is so ordered accordingly. 
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MISCELLANEOUS 


STATE ex rel. FEDERAL UNION INS. CO. v. WARNER, State Superintendent 
of Insurance. No. 24171. 
Supreme Court of Ohio. April 25, 1934. 
190 Northeastern Reporter 575. 
1. INSURANCE. 

Superintendent of insurance could not be required to issue insurance agent's 
license to resident member of partnership where 95 per cent. of property of 
partnership was owned by nonresident partners, who were licensed foreign 
brokers, and partnership contract made license property of partnership (Gen, 
Code, §§ 644, 644-2). 

(For other cases, see Insurace, Dec. Dig. § 12.) 

2. INSURANCE. 

Statutes designed to regulate insurance business should be liberally con- 
strued, and superintendent of insurance has measure of discretion thereunder 
in granting or withholding insurance agent’s license (Gen. Code, §§ 644, 644-2). 

(For other cases, see Insurance, Dec. Dig. §§ 4, 12.) 

3. INSURANCE. 

Statute prohibiting writing of insurance on property located in state except 
by resident agents licensed by superintendent of insurance sield valid (Gen. Code, 
§ 644). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Original action by the State, on the relation of the Federal Union Insurance 
Company, for a writ of mandamus against Charles T. Warner, as State Super- 
intendent of Insurance.—[Editorial Statement.] 

Writ denied. 

Hicks & Folonie, of Chicago, Ill. and Fred C. Rector, of Columbus, for 
relator. ; 

John W. Bricker, Atty. Gen., B. W. Gearheart, of Columbus, and Thomas M. 
Miller, of Canton, for defendant. 

By the Court. 

This is an original action in this court instituted by the Federal Union 
Insurance Company, a corporation organized and existing under the laws of 
the state of Illinois. This company, as relator, seeks a writ of mandamus direct- 
ing the defendant, Charles T. Warner, as superintendent of insurance of this 
state, to issue and deliver to Elmer L. Jefferson a license authorizing him to 
act in the capacity of agent for the relator in the state of Ohio for the trans- 
action of such business as the relator is authorized to transact in this state. 

[t is urged that the refusal of the superintendent of insurance to issue such 
license should be approved and the writ of mandamus sought denied upon the 
ground that under the tacts disclosed Jefferson would be the mere nominal 
heensee, and that the license would in fact be controlled by those who were in 
no wise entitled thereto. It is contended that through the relator it is sought to 
secure by indirection what could not be directly obtained, and that a further 
effort is now being made to circumvent the provisions of section 644 et seq. 
General Code, following the adverse decision of this court in the case of State 
ex rel. Johnson & Higgins Co. v. Safford, 117 Ohio St. 576, 159 N. E. 829, 830. 
It was disclosed in that case that the superintendent of insurance had refused 
to issue a license to the Johnson & Higgins Company, an Ohio corporation, 
authorizing it to act in the capacity of an insurance agent in this state because 
of the fact that a majority of its capital stock was owned by a foreign corpora- 
tion, the holder of a foreign insurance broker’s license. This court in that case 
sustained the action of the superintendent of insurance upon the ground that 
the relator company was but the alter ego of a nonresident insurance broker 
corporation desiring to write insurance in this state, but under the law not 
entitled to do so, and hence unable to obtain such resident’s license. 

Thereafter a copartnership under the name of Johnson & Higgins was 
formed, consisting of fourteen persons; said Elmer L. Jefferson being the only 
party thereto who is a resident of this state. It was formed for the purpose 
of carrying on business as insurance agents with its principal office in Cleveland. 
Jefferson’s proportionate share in said copartnership is therein stated to be 9 
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per cent. It was stipulated in such contract that all insurance agency licenses 
taken in the name of Jefferson shall be “deemed the property of the partner- 
on 9 and all earnings ot Jefferson as agent, solicitor, or broker “shall belong 

) the partnership and be deemed income of the partnership.” 

[1] It is thereby disclosed that Jefferson under the terms of this contract is 

» be but the nominal licensee, and that the license becomes the property of 
the copartnership, 95 per cent. of which is owned by the thirteen nonresident 
partners, one of whom is a licensed foreign broker, who ev idently is and has 
been the moving spirit in the attempt to circumvent the insurance license laws 
of this state. This foreign broker, a part of the Johnson & Higgins insurance 
system as disclosed by the record, therefore has a direct interest in the Ohio 
agency, not only in its profits, but also in its management and promotion, 
notwithstanding the restrictive provisions of section 644-2, General Code, which 
are as follows: “The licensee shall not solicit insurance directly or indirectly 
in this state or by or through a representative in this state.” 

Section 644, General Code, provides that: “No person shall procure, receive, 
x forward applications for insurance unless a resident of this state and duly 
licensed by the Superintendent of Insurance.” One of the conditions upon 
which such license may be issued is that the superintendent of insurace be satis- 
fied that the appointed agent is a suitable person. 

If the circumstances shown in the Safford Case, supra, disclose a purpose 
“to circumvent the statute of Ohio which prevents such license being secured by 
other than a resident of the state,” the record in this case discloses the same 
sort of subterfuge, possibly more subtle but by the same interests and in fact 
by the same parties under a different name that were involved in the proceedings 
under consideration in the Safford Case, supra. Jefferson, though himself a 
resident of Ohio and technically within the class which in respect to residence is 
eligible to secure such license, has, by contract executed in advance of the 
procurement of an agent's license, transferred or attempted to transfer, that 

cense and make it “the property of the partnership.” Why this persistent 
ndieanios to procure through some indirect and circuitous method an insurance 
agent license under the control of a Johnson & Higgins corporation? It cannot 
be accomplished by an Ohio Corporation under the control of a corporation 
licensed as a foreign broker in this state. Subsequent to such announcement 
by this court, the same design and purpose were undertaken through the organ- 
ization of this partnership under the same name, and apparently under the same 
management and control. Such is the situation presented by the record upon 
which we are asked to determine that the superintendent of insurance is under 
aduty specially enjoined by law to issue a license to the applicant, Jefferson. 

It is apparent from the record that the individuals who constitute the 
‘opartnership, at least ten of whom are nonresidents of the state and are con- 
nected with the management of the Johnson & Higgins insurance system con- 
‘isting of several corporations under a similar name, are to participate in the 
usurance business of this partnership. Though the term “soliciting” is not used, 
they are to procure and induce persons to come to Jefferson with their business, 
and under the agreement are to be compensated by receiving a definite proportion 
t the income from the business secured which is in effect a stipulated split of 
the premiums upon such insurance, for that is the only source of income of the 
‘opartnership so far as disclosed by the record. 

That the relator is fully cognizant of the rel: itionship of Jefferson with the 
lohnson & Higgins Company and is seeking to promote the purposes of the latter 
is also quite apparent from the record. The asserted right to do by indirection 
that which under the law cannot be directly accomplished was rejected by this 


court in the Safford Case, supra, and for similar reasons must be rejected in this 
Case 


[2] It is well settled that the business of insurance is impressed with a public 
use and that statutes designed to regulate such business should be liberally con- 
‘trued to effect the purpose to be served and to prevent and correct evils grow- 
ing out of the conduct of such business. In order to fully effectuate the purpose 
ol such statutory provisions, the superintendent of insurance has been vested 
with a measure of discretion in the matter of granting or withholding such 
icense. Verducci v. Casualty Co. of America, 96 Ohio St. 260, 117 N. E. 235; 





1148 The Insurance Law Journal, Vol. 83 [Oct., 1934 


State ex rel. European Acc. Ins. Co. v. Tomlinson, 101 Ohio St. 459, 129 N, E. 
684: State ex rel. Celina Mut. Casualty Co. v. Conn, 115 Ohio St. 607, 155 N. FE. 
138. 

[3] It is within the power of the state to prohibit the writing of insurance 
on property located in the state otherwise than through legally authorized 
agents, and foreign insurance companies must comply therewith in order to do 
business in Ohio. Palmetto Fire Ins. Co. v. Conn, (D. C.) 9 F.(2d) 202, affirmed 
in 272 U. S. 295, 47 S. Ct. 88, 71 L. Ed. 243. Such regulative and restrictive 
statutes are a valid exercise of the police power and not violative of any right 
secured by either the state or Federal Constitution. State ex rel. Johnson & 
Higgins Co. v. Safford, supra; La Tourette v. McMaster, 248 U. S. 465, 39 S. Ct. 
160, 63 L. Ed. 362; People of State of New York ex rel. Liberman v. Van De 
Carr, 199 U. S. 552, 26 S. Ct. 144, 50 L. Ed. 305; O’Gorman & Young y. Hartford 
Mire Ins: Co., 282-U. S; 251, SIS: Ct 130; 75... ad. 324, 72:4, 1: R; 116. 

The principle applied in the Safford Case is also applicable here, and that 
leads to the conclusion that under the facts disclosed by this record the relator 
has not a clear right to a writ of mandamus compelling the issuance of thi 
license sought in this action. 

Writ denied. 

Weygandt, C. J., and Stephenson, Jones, Matthias and Bevis, JJ., concur. 

Zimmerman and Wilkin, JJ., not participating. 
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